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1. On a sale of goods by sample, there is an implied warranty that the bulk o 

the goods is equal to the sample in quality and soundness. 

2. This is an exception to the principle of caveat emptor, which is the governing 

rule as to sales in general. 

8. In order to warrant a jury in finding that a sale was a sale by sample, it 
must appear that the parties contracted solely inreference to the sample or 
article exhibited, and that both seller and buyer mutually understood they 
were dealing with the sample, and with an understanding that the bulk was 
like it. 

. An opportunity for a personal examination of the bulk, is a strong circum- 
stance against considering the sale to have been made by sample. 

. A general and uniform usage in a particular trade, in goods so packed or 
situated that examination of the bulk isin convenient and difficult, or calcula- 
ted to expose the goods to injury, to the effect that the goods in that trade 
are sold by the production and examination of samples; is competent in 
connection with other evidence, to prove in respect of a sale of such goods 
that a personal examination of the bulk was not contemplated by either 
party, and that both intended to contract upon the sample only. 

6. Such usage is not admissible to prove the contract of itself, or as of itsel’ 

forming a part of the contract. 


VoL. x.—no. 11.—2e. 
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7. And it is not made out by proof of a custom to exhibit a specimen, but it 
must go to the extent of a mutual understanding that the bulk should be 
like the specimen in all respects. 

&. Proof that a like usage prevails in respect of all goods sold in bales, boxes, 
and original packages, is not admissible to repel or destroy the force of a 
usage proved in respect of the particular article in question at the trial. 

9. Evidence of allowances made in conformity to the usage set up, on sales 
made by exhibiting samples, is proper to establish such usage. 

July 11, 13; Sept. 30, 1848; and again, July 2; Sept. 22, 1849. 


Case made up by consent, and submitted for the opinion of 
the court, upon the testimony taken on a trial of the cause, 
when a verdict was rendered which was afterwards set aside. 

The action was assumpsit, for damages on an alleged warran- 
ty in the sale of twenty-seven bales of French blankets, by the 
defendant to the plaintiffs, on the 28th day of September, 1844. 
By the invoice or bill of parcels delivered to the plaintiffs, it 
appeared the sale was for a note at six months; the 27 bales 
contained 1350 pairs of blankets, and the price was $3 10, 
making $4185. 

The plaintifis proved by a witness, who had for fourteen 
years been in the trade, and who was present at the purchase, 
that on asking for the blankets at the defendant’s store, they 
were shown samples; and that the usual way was to buy by 
samples, and universally so at private sale. (The defendant's 
counsel objected throughout, to any evidence of usage or custom 
in the sale of blankets in opposition to the rule of caveat emp- 
tor.) The witness had always bought by samples, except some- 
times at auction, where the bales were laid open. On this oc- 
casion, two or three blankets were exhibited to them on a coun- 
ter. ‘They examined the sample, and found them sound. 

They were to be delivered to the plaintiffs on board a ship 
bound for New Orleans. Nothing was said by either of the 
parties as to warranting the goods, or as to samples. Defend- 
ant did not say where the bales were, nor did the plaintiffs ask 
where they were. Before January, 1845, the witness gave to 
the defendant a note from the plaintiffs, informing him the 
blankets were moth eaten, and claiming an allowance. The 
defendant’s response was, that the blankets were perfectly sound 
when he sold them. 

Mr. Gaillard testified, that his house had been engaged in the 
sale of French blankets ten years or more. It is the custom of 
the trade to sell by sample. One bale, or a single pair, is ex- 
hibited and taken as a sample of the whole. The only reason 
for selling by sample, is to avoid the inconvenience of opening 
and re-packing the bales ; which also exposes them to damage. 
The liability to damage applies equally to all other woollen 
goods. 














AMERICAN LAW JOURNAL. 483 


[Beirne & Burnside v. Dord. 


Mr. Ashton, engaged in the blanket trade, testified, that his 
house always sold by sample. 

Mr. Gans, testified to a like usage in the sale of English 
blankets. 

The plaintiffs then gave evidence, that on the arrival of the 
blankets in New Orleans, two bales were opened which appear- 
ed to have been badly moth eaten. In January following they 
were all examined by three merchants, skilled in the trade.— 
Seventeen bales were found to be moth-eaten, and the damage 
was by them appraised at forty per cent. on the invoice price. 

A clerk of the defendants testified, that he was present at the 
sale, which was made by exhibiting samples of a number of the 
bales. All the bales sold, except five, were in the store at the 
time of the sale. The plaintiffs were informed that the bales 
sold to them were in the store, and they might have examined 
them, as well as the other five, if they had desired to do so. 

The defendant recalled Mr. Gans, who testified he would call 
all sales, when there was a sample bale exhibited, a sale by 
sample, though all might have been examined by the purchaser. 
If a purchaser wanted to see the bales, and said he would pro- 
bably take them, if they corresponded with the samples, the 
witness would let him open them. He dealt in cloths, worsted 
and cotton goods, as well as blankets. These goods come, some 
in bales, and some in boxes or cases. He usually exhibits one 
bale or case, and the buyer takes the bulk from his confidence 
that the same will correspond with the samples. Such was the 
usual custom with all goods which are inconvenient to open or 
repack. Woollens are generally sold bale by bale, and if a man 
wanted to buy five bales, he would open only one. On a sale 
of blankets by sample, if a bale turned out to be unsound, he 
should feel bound to replace it. 

The defendant then introduced witnesses to show a similar 
practice or usage in the city of New York, in the sale of cotton 
domestic goods and prints, and Various articles of produce. 

Mr. Gaillard, recalled by the plaintiff, testified that French 
blankets are put up, first in a wrapper of crown paper, over 
which is a linen wrapper, and then a covering of coarse hemp 
bagging. 

yo verdict for the plaintiffs, subject to the opinion of 
the court, was entered by the parties, and the case was argued 
at bar, by 

R. J. Dillon and D. Lord, for the plaintiffs; and 

F. B. Cutting, for the defendant. 


By the Court. Oaxuey, Ch. J.—This is an action brought 
to recover damages on a sale of twenty-seven bales of French 
blankets. The blankets were shipped to New Orleans by the 
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purchaser, and on being opened there, seventeen bales were 
found to have been injured by moths to such an extent that the 
damages were appraised at forty per cent. of the market value 
of sound blankets. Nothing was said at the time of the sale 
as to its. being a sale by sample, nor was there any express 
warranty. . Samples of the blankets, were however exhibited 
to the purchaser at the time of the sale, and he did not exam- 
ine the goods in the bales. It is contended on the one side, that 
this was a sale by sample, and that thus the blankets in the 
bales, were warranted to correspond with those shown ; on the 
other side, it is denied that there was any sale by sample, and 
if there were, it was said the doctrine of warranty implied from 
such sales, is an innovation upon the common law which ought 
not to be sustained. 

On looking into the law of the case, we find this subject of 
sale by sample has been very much discussed. In our own 
State, certain general rules are now well established. Thus, it 
is clear that the principle of caveat emptor, is the governing rule 
applicable to sales in general. If the buyer do not choose to 
rely upon his own judgment and his examination of the article, 
he must require a warranty from the seller. 

Another rule has grown up, which is an exception to the gen- 
eral rule, that on a sale of goods by sample, there is an implied 
warranty that the bulk of the goods is equal to the sample in 
quality and soundness. This is a peculiar contract, in which 
the parties deal in reference to the sample merely, and not in 
reference to the bulk of the article. And this principle is as 
well established with us, as the general rule to which it is an 
exception. 

Whether a sale be a sale by sample or not, is a question for 
the jury upon the evidence in each case; and to authorize a 
jury in finding the affirmative, it must appear that the parties 
contracted solely in reference to the sample or article exhibited; 
and that both the seller and buyer mutually understood they 
were dealing with the sample, and with an understanding that 
the bulk was like it. If these facts be made out, the legitimate 
consequence follows, that the seller warrants the bulk to cor- 
respond with the sample exhibited. 

On the first trial of this cause, the question was submitted to 
the jury in the form we have stated it, and they found that this 
was a sale by sample. One of the justices of the court doubt- 
ed whether there was a warranty proved, or whether it was 
only a representation, and a new trial was ordered. The case 
is presented to us in effect upon the same evidence. We have 
considered it, and if necessary, should uot hesitate to say, that 
in our jndgment, it is sufficient to establish a sale by sample as 
we have defined it, although the blankets exhibited were not 
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called samples; that it was so understood by the seller, andre- 
ceived by the buyer. This, inthe view we have taken of the 
case, will have to be submitted to a jury. 

Another question was raised at the argument, upon the ad- 
missibility of evidence of the existence of a usage of trade in 
reference to this particular article of French bY@@ke@PAgpye 
which it is proper to express our opinion. The ‘@yi@tai@% 
given to show that it was the usage of the trade, Always. 
these blankets by sample ; and that this practice haS*eewerUp 
by reason of their being exposed and made liable to injury, by 
opening the bales in which they are imported. We think such 
evidence is competent. We do not say that the testimony pro- 
duced in the case before us, comes up to what it should in order 
to establish a usage of the kind alleged. But our opinion is, 
that evidence of a uniform usage, in a particular course of trade 
in this article, is admissible to show what both the purchaser 
and seller intended at the sale, and that a personal examination 
of the bulk of the article was not contemplated by either. The 
opportunity for such an examination of the bulk, is a strong 
fact in reference to the question whether a sale was or was not 
made by sample. If the article were in a situation to be ex- 
amined, it is a circumstance to prove that there was no warran- 
ty intended. A usage like that alleged, established by showing 
the universal understanding reduced to practice, of those en- 
gaged in the trade, that such an examination was not to be 
made on a sale of French blankets in bales, would obviate the 
force of the evidence that the bulk of the article might have 
been examined by opening the bales. 

It was insisted that the plaintiff was precluded by the bill of 
parcels delivered to him, (which is in the ordinary form of a 
bill of goods sold with a receipt at the foot for the price,) from 
asserting that there was any warranty; the bill containing 
nothing on that subject. We do not consider that the bill is to 
have that effect. Such bills do not include any thing as to the 
terms or manner of the sale, other than the price fixed. A war- 
ranty might be added, but the omission in the bill is not evi- 
dence that there was no warranty. 

The difficulty, in our minds, is in respect of the damages. 
There was a long delay at New Orleans, after the injury to the 
goods was discovered, before the appraisement was made. The 
condition of the blankets at the time of the sale, was the crite- 
rion, and there was no direct evidence on the point. It was 
sought to infer it from the mode of transportation, and their 
subsequent state. But we know the injury by moths is pro- 
gressive, and should not the party have investigated its extent 
as soon as he found it was going on? The evidence before us 
does not enable us to assess the damages to our satisfaction.— 
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We shall, therefore, send the cause back for trial, and the jury 
on this point must inquire:—1. Whether the blankets were in 
a damaged condition at the time of the sale? If they were, 2. 
What was the extent of the injury when the fact of its exist- 
ence became known tothe purchasers? If the injury were in- 
ereased between that time and the appraisement, we at present 
think, (without intending to decide the point,) that the jury 
ought to give only the damages which had been sustained, when 
the injury was discovered. 
New trial ordered. 





The cause was again tried in December, 1848, before Sanp- 
FORD, J.—Much the same evidence was given as to the partic- 
lar sale in question, and the general usage of trade in the sale 
of French blankets. The latter was objected to by the defend- 
ant’s counsel, as well as the evidence that allowances were 
made by the seller after sales by such usage, when the blankets 
proved to be defective. The plaintiffs proved more fully the 
condition of the blankets when opened at New Orleans, and the 
extent of the damage sustained. The proof of usage was more 
full than in the former case. 

The defendant proved that these blankets were a part of 
sixty bales received by him from France, in the spring of 1844, 
and in respect of five or six lots of bales sold from the consign- 
ment, no claim for damages was made by any of the purchasers. 

The defendant offered to prove that inthe city of New York, 
prints, cotton goods, brown and white linen, brown drills, stock- 
ings in boxes, kerseys, broad cloths, and other woollen goods, 
and all articles in bales, boxes, or which are inconveuient to ex- 
amine, or are sold at wholesale ; are by general usage, sold by 
exhibiting samples or specimens, in the same manner that the 
French blankets in question were sold. ‘The questions to this 
effect, were put in a great variety of forms, as to what was the 
general usage and custom on suchsales ; whether the same gen- 
eral usage spoken of as to French blankets, did not apply to 
all other goods sold in bales or in bulk, or in what respect it 
differed. ‘To all this evidence the plaintiffs objected, the judge 
sustained the objection, and the defendant excepted. The de- 
fendant at the proper time moved for a nonsuit, which was over- 
ruled. The Judge charged the jury as follows: 

The plaintiffs claim damages on an alleged warranty in the 
sale of seventeen bales of blankets, which they insist were sold 
to them by sample. The general rule is, that the buyer of 
goods has no redress for defects in their quality, unless he has 
obtained the express warranty of the seller. An exception has 
arisen from the necessities of commerce, in the sale of goods in 
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large quantities, and it is now established, that on a sale by 
sample, there is a warranty that the bulk of the goods sold, 
corresponds with the sample exhibited. This differs from a 
mere representation as to quality, for which there is no liability 
unless it were wilfully false as well as material. 

There is no pretence in this case that there was an express 
warranty. Then, was it a sale by sample? This is a question 
of fact for you to determine on the evidence. It does not fol- 
low, from the exhibition of a specimen of the blankets, that the 
sale was by sample ; and you must be satisfied that it was un- 
derstood by both parties as an agreement or undertaking, that 
the bulk of the bales corresponded with the blankets exhibited. 

You will consider the manner and circumstances of the sale. 
The opportunity that existed for the examination of the bulk 
of the article, is a very important element; and you may con- 
sider the relative convenience or practicability of making such 
an examination. In connection with this, is the testimony of- 
fered to prove it to be the usage of the trade to sell French 
blankets by the production and examination of samples. This 
testimony does not establish any general or uniform usage, such 
as would prove a contract, or warrant you, from the usage 
merely, to find that the parties contracted with the understand- 
ing, that this was asale by sample. The evidence, as you will 
have observed when the subject of its reception was discussed, 
was not admitted for the purpose of proving a general usage of 
trade forming a part of the contract, or of itself establishing a 
sale by sample; but it was received as an item of testimony 
tending to show, in connection with other evidence, that a per- 
sonal examination of the bulk of the goods sold, was never con- 
templated by either party, and that both parties intended to 
contract upon the sample only; and to make the testimony ef- 
fective, even to this extent, you must be satisfied that there was 
a general usage in this trade, not merely to sell by exhibiting a 
specimen, but to sell thus with a mutual understanding, that the 
bulk should be like the specimen in all respects. 

If upon the whole case, you are not satisfied that these 
blankets were sold with an understanding and implied agree- 
ment by both of the parties, that those in the bales correspond- 
ed in quality and condition with the sample exhibited, then no 
warranty is proved, and the plaintiffs cannot recover. 

If you shall find that both parties understood that this was 
a sale by sample, then the law makes the defendant responsi- 
ble, if the bales were not equal to the samples. The defendant 
however, is not liable for any damage to the blankets occurring 
after the delivery of them. You must be satisfied that they 
were moth-eaten at the time of the sale and delivery. The 
rule of damages is the difference between the actual value of 
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the goods in New Orleans in their damaged state, and what 
they would have been worth if they had corresponded with the 
samples. 

To this charge, the counsel for the defendants excepted. The 
jury found a verdict for the plaintiffs, for $1131 38, damages ; 
and the defendant now moves for a new trial. 

F. B. Cutting, for the defendant. 


R. J. Dillon, for the plaintiffs. 


By the Court. Oak.ny, Cu. J.—The law respecting sales 
by sample, was laid down by the judge at the trial, in exact 
conformity to our decision in September last, and nothing far- 
ther need be said on that subject. 

A great number of exceptions was taken by the defendant’s 
counsel to the ruling of the judge, in excluding certain testi- 
mony offered by him, and in the admission of other testimony 
offered by the plaintiff. 

The offers on the part of the defendant were made in all 
manner of shapes, but with one single bearing, which was this : 
The court had decided that it was proper to inquire into the 
usage of trade, as to examining and inspecting the bulk of the 
particular article in question, viz: French blankets in bales; 
in order to show that both parties understood an actual inspec- 
tion was not to be made; that both buyer and seller perfectly 
understood this, by the established custom and usage of trade 
in the article. In accordance with the principle thus establish- 
ed, evidence of such a usage in respect of French blankets was 
received at the trial. The defendant’s offers were to show that 
all other bale goods, such as woollens generally, cloths, prints, 
&c., were sold in the same manner. 


This was excluded at the trial, and we have no reason to 
doubt the correctness of the decision. Whether those articles 
were so sold or not, it could not affect the usage as to French 
blankets. Ifthe former were sold in the same way, it would 
not prove the usage as to the latter. Distinct proof of a usage 
in that line of trade would still be necessary, if any reliance 
were to be placed on the custom of the trade. If the other ar- 
ticles enumerated were not sold in the mode which the plaintiffs 
claimed to have proved in respect of French blankets, it would 
not show that the latter were sold differently from what the 
plaintiffs alleged. 


The defendant objected to the admission of evidence that al- 
lowances had been made by sellers for defects, on sales made 
by exhibiting samples, in conformity to the usage which the 
plaintiffs were seeking to establish. We think the objection was 
clearly wrong. The making of such allowances is the most 
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vital part of the usage alleged, and proof of instances of the 
same, Was a component part of the evidence of the usage, than 
which none could have been more satisfactory. 

The motion for a new trial must be denied. 


N. Y. Court of Common Pleas. 
FISHER, et at., v. MURRAY. 
S. C. 3 Month. Law Rep. 589. 


An assignment in trust, for the benefit of creditors, without preferences, by 
majority of the members of an insolvent firm, is not valid. 


Tire facts appear in the opinion of 

Dairy, J. Whether one partner, or any number short of the 
whole, may make such an assignment, except in cases where it 
is impossible for the others to unite from absence or other cause, 
has long been an unsettled question. I do not know, in fact, 
that the precise point has ever been expressly passed upon. 
All the cases with which I am familiar where it has been raised, 
have been cases in which the assignment was set aside for fraud, 
or upon the ground that a preference was given to particular 
creditors; (Havens v. Hussey, 5 Paige, 30; Kirby vy. Inger- 
soll, 1 Har. Chan. ; 8. C., 1 Doug. (Mich.) 477; Danav. Lull, 
17 Verm. 890; Sommerville vy. McCullough, 8 Leigh, 429; 
Hitchcock v. St. John, 1 Hoff. Chan. R. 511; Wittier v. Smith, 
1 Freeman Chan. R. (Miss.) 231;) or in which it was upheld 
from the fact of its having been executed by a partner to whom 
was intrusted the entire management of the business during the 
absence of the others, (Anderson § Wilkins v. Tompkins, 1 
Brock. R. 456; Harrison y. Story, 5 Cranch, 289.) In Rob- 
inson v. Crowder, (4 McCord, 519,) the assignment was execut- 
ed by a majority of the partners resident in London, and in- 
cluded the joint property in possession of the remaining partner 
residing in South Carolina; and though the Judge who pro- 
nounced the decision of the Court in that case was of opinion 
that it was not essential that the partner in South Carolina 
should have joined, the point was not before him, the Court 
having declared the assignment invalid upon other grounds. I 
think, however, that it may now be affirmed that the better 
opinion is against the exercise of such a right, and that to sup- 
port an assignment of the whole of the partnership property to 
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a trustee for the payment of debts by one partner, or any num- 
ber short of the whole, it must be shown that it was made un- 
der circumstances that render it impossible to consult the other 
partners ; or from their acts or declarations, either before or 
subsequent thereto, it must appear that it was executed with 
their assent, or by their authority. 

The powers of the individual members of partnership are 
very extensive. As respects the joint property, every member 
is seized not merely to the extent of his own share, but is pos- 
sessed of the whole, and has an equal voice in the conduct and 
management of the business. The power of the whole body re- 
sides in every member, each conferring upon the other the right 
to do whatever he himself may do in furtherance of the com- 
mon object. Each member being the agent of the whole, has 
the right of disposing of all or any part of the partnership 
effects, for any purpose falling legitimately within the scope of 
the object for which they have associated together. An abso- 
lute sale, therefore, by a single partner of the entire partner- 
ship stock, or a transfer directly by him of all the joint proper- 
ty to creditors in payment of debts, though the act should vir- 
tually lead to the dissolution of the firm, is clearly within his 
powers. (Collyer on Part. 216; Story on Part. 182; Watson 
on Part. 67; 3 Kent, 40-44; 17 Verm. 390; 1 Met. 518; 1 
Hoff. 511; Cowp. 445.) 

But the assignment to a third party of the whole of the par- 
tnership property in trust, to wind up the concern and dis- 
charge its obligations, isan act of a very different character. 
It is divesting himself and his copartners of all future control 
over their affairs, and intrusting the entire management of their 
joint interest to another person. A right to do this cannot be 
inferred from the nature of the partnership relation. While 
one partner retains, in common with the rest, the control and 
management of the business in his own hands, he may, as be- 
fore suggested, exercise an unlimited discretion in the sale and 
disposition of the joint property. He may sell it at any price, 
or at any time, or upon any terms, either in the course of trade, 
or in the payment of debts. But this is a power personal to 
himself, which he cannot delegate to another. In entering in- 
to the contract of partnership, the parties confide in the skill, 
capacity and integrity of each other. They agree to sanction 
whatever one may do while he is acting in common with them 
in the management of their joint interest; but it cannot be 
implied, from the nature of their undertaking, that they have 
also agreed that any one of their number may surrender up, 
even in the event of insolvency, the management of their affairs 
to a stranger. They may have entire confidence in the capaci- 
ty and integrity of each other, but that confidence cannot be 
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presumed to extend to any person to whom one of their number 
may see fit to confide the management. It cannot be presum- 
ed that they have consented that any one of ther body may 
prescribe the mode in which their affairs shall be wound up, 
and their interest in the carrying of it out to a person “of 
whose fitness or integrity,” as Vice-Chancellor Hoffman has 
well remarked, “he is to be the sole judge, in whose selection 
they are to have no voice.” Even in the leading case, which 
is relied upon in support of the right of a single partner to 
make such an assignment. Anderson & Wi ilkins v. Tompkins, 
(1 Brock. 456,) Chief Justice Marshall s says, in respect to the 
absent partner, that “if he had been present he had a right to 
be consulted ;” adding the suggestion, that “if he had been, 
no doubt he would have been consulted ;” that “the act ought 
to have been, and probably would have been, a joint act.”” The 
case was decided upon the ground that the absent partner, by 
leaving the country, had confided the whole of the business to 
the partner here, and had consequently authorized him to do 
any act which in his judgment the exigency of their affairs de- 
manded. Chief Justice Marshall, however, clearly indicates it 
as his opinion that a single partner may make such an assign- 
ment, though the other partners are present and acting. Tle 
seems to think that the right necessarily grows out of the part- 
nership relation; and though great respect is due even to the 
casual opinion of so eminent a jurist, he is not to be followed 
in a matter which he did not directly pass upon. I confess I 
find it difficult to reconcile his remark, that one partner has a 
right to make such an assignment, with his concession that the 
others have a right to be consulted. It seems inconsistent to 
hold that it should be a joint act, and yet that one may do it. 
I think the error consists in taking it for granted, that the 
right is incident to the partnership relation, and in not suf- 
ficiently weighing the distinction which exists between such an 
act, and the sale or transfer of property directly by one partner 
while he is engaged with the others in conducting the business. 
When a partner makes a sale of the entire partnership effects 
in the course of trade, or transfers the whole of the joint proper- 
ty to creditors in the payment of debts, it is not necessary that 
the other partners should be consulted. His right to do so is 
undoubted. The necessity for consulting the others in the case 
of an assignment, however, grows out of the circumstance that 
the assignment conveys the ] property not to creditors directly, 
but to a trustee. From the fact that the assignment is an act 
which virtually puts an end to the partnership, which divests 
the partners of all future control over their affairs, and confides 
the administration of them to a person who is to act thereafter 
in their place and stead, a trustee is substituted for the firm, 
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who in the sale and dispositon of its assets, and in the general 
winding up of its affairs, exercises a greater or less amount of 
discretion. It is in the selection of the person to whom so im- 
portant a trust is to be committed, that all the partners have 
a right to be consulted, and whose appointment therefore must 
be a joint act. If this be the reason why, in cases of assign- 
ment, all should be consulted, or if for any other reason, as the 
Chief Justice concedes, it should be a joint act, then the act of 
one cannot be deemed the act of all, unless it is done in the 
absence of the others, or under circumstances from which their 
assent would be necessarily implied. 

The practical effect of the exercise of this power by a single 
partner, is well illustrated by the case, Kirby v. Ingersoll, (1 
Har. Ch. R. 172.) In that case, an assignment was made by 
one partner without the knowledge of the other. When the 
partner Kirby came to the store on the following morning, to 
attend to his business, as usual, he was informed by his copart- 
ner, who was in possession as the agent of the trustee, that an 
assignment had been made, and was denied all access to the 
books and papers, or any interference with the property of the 
firm. ‘This assignment was one in which a preference was given 
to particular creditors ; but in setting aside the assignment, 
Chancellor Farnsworth went the broad length of declaring, that 
there was a total want of power in one partner to make an as- 
signment in trust for the benefit of creditors. He says, “‘The 
result to which I have arrived, after a review of the leading 
cases, is, that the power here asserted of divesting one partner 
entirely of his interest, of appointing a trustee for both, and 
thus breaking up the concern, is not one of the powers either 
contemplated or implied in the contract of partnership. One 
partner does not confer upon his copartner the power of divest- 
ing him of all interest in or authority over the concern.” The 
same views, in substance, were expressed by the Judge, who de- 
livered the opinion of the Court upon affirming the judgment of 
the Chancellor, upon appeal. (1 Doug. (Mich.) R. 477.) 


In the case before us, the assignment was executed by the 
majority of the partners, and being so executed, it is urged that 
it is binding upon the other partner. In the government of the 
majority, there is a distinction between public and private bodies. 
(Story on Part. 182.) In the latter, the power of the majority 
is strictly limited to acts that come within the object for which 
the association was formed, and they can exercise no power not 
contemplated in the inception of the contract. They cannot 
change, abrogate, or extend the terms of it. When a diversity 
of opinion exists as to the conduct and management of the 
business, or other purpose for which the parties have combined, 
the opinion of the majority must govern, provided the minority 
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have been consulted. (5 Bro. P. C. 489; 6 Ves. 777; Tur. & Rap. 
516, 525; 3 John. Chan. 400; 3 Kent, 5th ed. 45, and note.) 

But in this case, we are not called upon to say, whether the 
assignment of the partnership effects, and the appointment of a 
trustee, is such an act, or comes within the power of the majori- 
ty; for the defendant has not set up, in his answer, that the 
other partner was consulted as to the propriety or necessity of 
making the assignment. All that appears, is the fact of an 
assignment, executed by two out of three partners. I have per- 
haps sufficiently indicated my own opinion, but the point is not 
before us. 

The other members of the Court concurred. 


Supreme Court E. D. Penn’a. 
WIKOFF’S APPEAL. 


1. A register of wills is not required to direct an issue to the Court of Com- 
mon Pleas, in all cases where a caveat is entered against the admission to 
probate of testamentary writings. Ie may hear testimony both for and 
against their admission to probate, and he may then in the exercise of a legal 
discretion decide upon it, or refer it to a jury, and his decision may be ex- 
amined on appeal. 

2. It is not essential to the validity of a will that the different parts of it be 
physically connected, it is sufficient if they are connected by their internal 
sense, or by a coherence and adaptation of parts. 

8. Where interlineations, or erasures are made and no mention is made at the 
time of execution, they will be presumed to have been made prior to the act 
of execution. 

4. A republication of a will may be made by a codicil, though the will be not 
present when such republication is made. 

5. An informal addition to a will, after its execution, will not operate as a 
statutory revocation, where the additional matter bears neither upon the 
contents of the will nor in its interpretation. 

6. An omission to mention a particular codicil in a clause of republication. in 
which prior and subsequent codivils are specified, may be an implied revoca- 
tion of such codicil, but this implication may be rebutted by other circum- 
stances. 


Mrs. Srorr’s Witu.—This will was commenced by Mrs. 
Stott in March, 1843, and was written on different papers or 
collections of leaves from time to time, from that date down to 
December, 1847, several of which she signed at the foot of the 
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page. Most of them are dated 5th March, 1843; one Sth 
March, 1846; one 14th June, 1847; and one 4th Dec., 1847. 

Under date of December 4th, 1847, after naming her Execu- 
tors and expressing a hope that they would take upon them- 
selves the execution of her last will and testament, she adds :— 

“In witness hereof, I, the said Elizabeth Phile Stott, testa- 
trix, contained in the six preceding half sheets of paper, set to, 
and my hand and seal to the last. 

“ ELIZABETH Puite Storr, [SEAL. ] 
“ Aged 83 years.” 
‘* Witnessess, 
“M. C. Cops, 
“Thomas W. Vaux.” 

“This will was commenced in the year of our Lord 1845, and 
added to as occasion occurred.” 

The will contained thirteen interlineations and erasures, which 
the witnesses before the Register said were in the handwriting 
of Mrs. Stott. 

There was also a bequest of a “ telescope and one thousand 
dollars” written on a separate piece of paper and pasted on to 
one of the pages of the will, which was admitted to probate as 
part of the same. 

In one of the codicils there were five interlineations ; in 
another two; in another one; and in another one. 

The several devises in the will were numbered in the original 
paper in their order. The first half sheet was complete in itself 
and concluded with a devise numbered by the decedent as 3. 

The first devise on the next half sheet was numbered 5. 

A codicil, beginning ‘this is a further codicil,” dated at its 
commencement June 18th, 1847, and on the second half sheet 
June 23d, 1847, and on the last half sheet November 29th, 
1847, five erasures and interlineations. 

Two of the dates of this codicil were more'than five months 
prior to the completion of the will and one of them five days 
before. 

This codicil contained twenty-five devises, and was written on 
three half sheets of paper, the first of which was numbered 3, 
and the second 4, and was the second collection of leaves re- 
ferred to in an affidavit by Mr. Binney, in identifying the pa- 

ers. 

The next codicil is dated in June, 1847, five months prior to 
the completion of the will, and six or eight days prior to the 
first codicil. 

This, with the paper dated the 26th of February, 1848, form- 
ed the third collection of leaves mentioned in Mr. Binney’s 
affidavit. 

On the 26th of February, 1848, the following paper was pre- 
pared by Mr. Binney and signed by the decedent :— 
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‘My will and codicils are written on three collections of 
leaves, or sheets of paper, as follows :—The will is witnessed 
by M. C. Cope and Thomas W. Vaux. One of the codicils is 
dated at the top of the last page ‘ Philadelphia, 29th November, 
1847 ;’ the other of the codicils is dated at the conclusion of the 
last page ‘ 8th June, 1847;’ and as there is some contradiction 
or irrgularity in the order of the dates, I do hereby declare that 
all the said papers do contain my last will and testament, and 
I do hereby republish the same, and desire that they may have 
full effect according to their substantial meaning, without re- 
gard to their dates, as if they were all dated thisday. Witness 
my hand this twenty-sixth day of February, one thousand eight 
hundred and forty-eight (26th February, 1848.) 

** ELIZABETH PHILE Storr.” 

Mr. Binney in his affidavit states the circumstances under 
which the above paper was prepared, and the object for which 
it was executed, as follows, to wit :— 


“The paper annexed to Mrs. Stott’s will and codicil, signed 
Elizabeth Phile Stott, and dated 26th February, 1848, is in my 
handwriting. Immediately before it was drawn up, Mrs. Stott, 
the testatrix, placed three papers or collections of leaves in my 
hands as her last will. I had previously read them more than 
once, and I was aware that there were apparent incongruities 
or inconsistencies in point of date between the papers, or some 
of them. Mrs. Stott was then ill in her bed, and I proposed to 
her, for the purpose of identifying the three papers, and cor- 
recting any inconsistencies of date, that I should draw up a pa- 
per to be signed by her on a page of one of the collections of 
leaves, stating that those papers were her will and codicils, at 
that time, and have the same effect as if all were dated at that 
time ; she said it was all right, and desired me to do it; which 
I did immediately at her bed side, and she signed it in my pre- 
sence. ‘There was no purpose of revocation in my mind when I 
drew the paper, but only to identify and connect the three pa- 
pers, as her will and codicils and to prevent any inconvenien- 
ces from incongruities or inconsistencies in the dates, and Mrs. 
Stott said nothing to me but what was acquiescence in what | 
stated to her. “Hor. BINNEY. 

‘Sworn and subscribed before me, the date above. 

A. Browne, Register.” 


Tn addition to the above three collections of leaves, admitted 
to probate, and which were mentioned by Mr. Binney, another 
small slip of paper, dated 28th May, 1848, was also received by 
the Register as a codicil, on proof of its being in the handwrit- 
ing of Mrs. Stott. 


The next paper admitted to probate is another small slip, in 
the handwriting of the decedent, but without any date. 


cr 
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Mrs. Stott died June 15th, 1848. The above three collee- 
tions of leaves and the two loose slips of paper were admitted 
to probate by the Register on the 21st of June, 1848, and on 
the 27th of October, 1848, another memorandum, written on 
half a sheet of note paper, and dated September 10th, 1847, 
was admitted to probate. 

One witness said that she found this memorandum the day 
after the funeral, in the small green portfolio, in the drawer in 
which Mrs. Stott kept the papers generally. 

Another witness after stating her knowledge of the existence 
of such a paper, Xe., said “I was uneasy when I heard the will 
read after her (Mrs. Stott’s) death of not hearing this bequest, 
and I mentioned it to Elizabeth Walkinshaw, her female atten- 
dant, and desired her to look for it.—She found it and brought 
it to me, and I sent it to Mr. Binney.” 

On the 22d of June, 1848, Mr. Binney filed in the Register’s 
office the following statement of his knowledge of the paper :— 

‘The paper which accompanies this statement was brought 
to the undersigned by a servant of the late Mrs. Elizabeth Phile 
Stott on Tuesday, the 20th day of June, 1848, enclosed in an 
envelope, sealed and superscribed. 

“Horace Bryney, Esq. 

“ Just found.” “South Fourth str eet, 

** Philadelphia.” 

The paper is signed “ Elizabeth Phile Stott,” and is in these 
words: ‘In addition to my codicil (September 10th, 1847,) I 
give and bequeath to Mrs. Mary Minigerode, of Williamsburgh, 
Virginia, four thousand dollars. 

“ ELIZABETH PuiLe Storr. 


‘‘ And both the signature and all the other words written up- 
on the paper are the proper handwriting of the late Mrs. Eliza- 
beth Stott, to me well known. The paper, the envelope, and 
this statement are at the time of signing hereof deposited in the 
office of the Register for the Probate of Wills, &c., for the city 
and county of Philadelphia, for such other proceedings as shall 
hereafter be deemed expedient by any party concerned, with- 
out at present being offered for probate as an additional codicil 
of her last will; but the undersigned in behalf of all the execu- 
tors of her will reserve the right to them, and each of them, to 
offer the same for probate hereafter if they shall deem the same 
proper. ** Hor. BINNEY. 

*“ Register’s Office, June 22d, 1848, 12 o'clock, M. 

es Witness, Tueo. T. DERINGER.” 
The appellant alleged that the whole of the will had not been 


admitted to probate, or if it was all there, the different parts of 
it were detached at the time the will was executed ; and that if 





























AMERICAN LAW JOURNAL. 497 


[Wikoff’s Appeal.] 


it was all present, and if the parts were all connected at the 
time of the execution, it was not executed in due form of law, 
and charged as error in the court below, the refusal to direct 
an issue to determine the two first questions; and the decision 
that the papers were sufficiently executed. 

Messrs. Perkins and J. Otterson, for the appellant argued, 

As to the first error assigned, that two, three, five, or any 
number of the papers less than the whole might have been ad- 
mitted to probate, with the same claims to being considered 
complete as those that were admitted, for Mrs. Stott signed the 
most of the sheets at the bottom; and there were many sheets 
there, the loss or absence of which would have added no strength 
to the objection. 

Mrs. Wickoff, the mother of the appellant, was a sister of 
Mrs. Stott, and in mentioning her friends, Mrs. Stott would 
naturally have inserted her name in conjunction with that of 
her only other sister (Miss Phile,) who was mentioned in sec- 
tion 2; and owing to the sections being disconnected and irregu- 
lar, and the name of Mrs. Wikoff omitted, the appellant alleged 
there must be a sheet lost. 

This irregularity occurred under date of March 5th, 1843. 
Subsequently, and after the death of both Mrs. Wikff and Miss 
Phile, she made alterations consequent upon the death of Miss 
Phile; and here he also expected to see some alteration in con- 
sequence of the death of Mrs. Wikoff; and as the sections here 
were again irregularly numbered, and as the first sheet was here 
numbered 3, and the second numbered 4, the appellant alleged 
that papers were lost from this place also. These occur under 
date of June 18th, 1847. These papers were written after an 
interval of four years and three months, and the coincidence 
was a singular -~*, if no pages had been lost; and this infer- 
ence was streng. ened by the fact, that papers were found, de- 
tached entirely from the alleged will and codicils, and admitted 
to probate at different times. 

Again, in what was called “ Codicil A” by the executors, 
was the expression, “ This is a further codicil, &. Upon ma- 
ture reflection I hereby revoke and make void the residuary 
devise and bequest contained in my said will.”” The only re- 
ference in the will to this residue was in these words: “I give, 
devise and bequeath the same to my executors, and the survivor 
or survivors of them in trust—however my views on this subject 
will be fully explained in the annexed codicil.—This was under 
date of March 5th, 1846. ‘The first codicil in point of place, 
dated 18th June, 1847, made no allusion to this residue, except 
to revoke the residuary devise contained in her said will, and to 
appoint that portion of her estate to her “executors, and the 
survivors or survivor of them, and the heirs, executors and ad- 
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ministrators of the survivor, in trust for such charitable uses as 
I shall hereafter declare and appoint by any instrument under 
my hand, and in default of such appointment, whether partial 
by not appointing to the full extent to which the said residue 
shall turn out to be, or complete by not so appointing at all— 
then in trust for such charitable uses as my said executors or 
the survivors of them shall personally declare and appoint ;” 
but in the next codicil, under date of 12th of June, 1847, six 
days earlier than the one just referred to, and fifteen months 
later than the clause in the will which speaks of the residue, 
she did devise the said residue. 

This in point of date was the first codicil of which the ap- 
pellant had any knowledge, being six days earlier than the first 
in point of place merely, and yet this began with the express- 
ion—“ This is a further codicil,’ and therefore was a continua- 
tion of some codicil antecedent to it. 

Here then were three substantial reasons why another sheet 
had existed which had not been found or admitted to probate ; 
the appellant asked to go to a jury upon this question. 

First—the irregularities in the numbering of the sections in 
two different places (and in one of those places the sheets them- 
selves were irregularly numbered,) in papers written four years 
and three months apart, just where it would be most natural to 
expect the mention of this family in the will. 

Second—the first codicil referring expressly to a preceding 
one which had never been produced. And, 

Third—the fact that papers were found in different places, 
and at different times, and admitted to probate at different 
times, all concurring to strengthen the supposition that the pa- 
pers produced did not constitute the whole of Mrs. Stott’s will. 

As to the second error assigned, the appellant argued that 
the probate itself showed the papers to have been detached at 
the time they were signed. The paper of September 10th, 
1847, was lost entirely, although upon search being made ex- 
pressly for it, it was subsequently found. Miss Montmollin 
stated that she suggested to Mrs. Stott the propriety of append- 
ing it to her will, and that she declined doing so. The affidavit 
of Mr. Binney also, made in the Register’s office, 27th Octo- 
ber, 1848, stated that Mrs. Stott placed three papers or collec- 
tions of leaves in his hands, and it did not appear that this was 
among them, though written long previously to the time of her 
so handing them to him. 

The slip dated 28th May, 1848, and the other slip (which 
was without date) were not then in existence, and hence were 
not attached to the others produced. He cited (Ginder vs. Far- 
num, 10 Barr, 98.) 

To the third error the appellant argued that the act of April 
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8th, 1833, § 6 (Purd. 1168,) was explicit and could not be 


avoided. 

The main body of the will, after receiving the signature of 
the testatrix eight different times in its various parts, was exe- 
cuted in a set form on the 4th December, 1847, and was then 
attested by two subscribing witnesses, on the last page ; but as 
there was a clause upon the will, after the execution, which 
clause was not signed, that part of the statute which required a 
will to be “signed at the end thereof” was not complied with. 
(Hayes vs. Harden, 6 Barr, 409.) 

But if the execution of December 4th, 1847, was sufficient, it 
effected nothing more than to establish the papers to which it 
was applied, while it revoked all the others that were then in 
existence. She expressly says, “In witness hereof I the said 
testatrix contained in the six preceding half sheets of paper.” 

This confines the face and operation of the act to the particu- 
lar purpose described. 

Codicil D., was not in the handwriting of Mrs. Stott. 

Mr. Binney said it was in his handwiting, and because it was 
in the handwriting of a third party, all the rest of the papers 
having been written by herself, the appellant alleged that more 
instead of less than ordinary proof of its authenticity should be 
required. (Tucker vs. Calvert, 6 Call. 90.) A legatee is in 
compctent as a witness even to a codicil, particularly where the 
will itself must rely upon the codicil for its support. (Paske vs. 
Ollat, 2 Phil. 323; Lovelass on Wills, 153; Lewis vs. Maris, 
1 Dall. 278; Hock vs. Hock, G. S. & R. 47; Burwell vs. 
Corbin, 1 Rand. 141; Mullin vs. McKelvy, 5 Watts, 309.) 

If it was well proved it could not be a republication of the 
will, as it was claimed to be, because all that was claimed for it 
was that it was acquiesced in by Mrs. Stott. 

This paper, even if well proven, would not cure the defective 
execution of the will itself. (Att’y Gen. vs. Barnes, 2 Vernon, 
597; Lea vs. Libb, 3 Mod. 262; Dunlop vs. Dunlop, 10 Watts, 
153. 

bere was all absence of a final intention completely express- 
ed. The papers themselves bore upon their face evidence of a 
still unsettled determination in the mind of the decedent, and 
wherever the papers themselves show this, they are not a valid 
will. (Coles vs. Thecothick, 9 Ves. 249; Lavender vs. Adams, 
1 Addams, 406; Montifore vs. Montifore, 2 7d. 354; Reay vs. 
Cowcher, 2 Haggard Ecc. R. 249; Public Administrators vs. 
Watts, 1 Paige, 347; Stricker vs. Groves, 5 Whar. 396; 
Bayle vs. Mayne, 3 Phill. 505; Jameson vs. Coke, 1 Hag. 82; 
Cundy vs. Medley, Jd. 140; In the goods of Elizabeth Wen- 
lock, Id. 551; Wood vs. Medley, Jd. 671; Roose vs. Moulds- 
dale, 1 Addams, 129.) 
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The only circumstance which could excuse such an omission 
was the intervention of sickness or death, neither of which oc- 
curred in this case. 

From the first to the last dates among these papers a period 
of five years elapsed, and the writing was continued at intervals 
down to within seventeen days of Mrs. Stott’s decease. 

There was an abundance of opportunity, and nothing short 
oi a complete instrument in all its parts should be allowed to 
be valid. ‘ 

Messrs. Meredith and Clark Hare, for the appellees ,answer- 
ed, with reference to the first objection that in the absence of 
evidence that a change in a will after its execution was the act 
of third persons, it must be attributed to the act of the testator, 
and cited, Moore vs. Moore, 1 Philimore R. 375; Richard vs. 
Mumford 2 Id. 23; Loxley vs. Jackson 3 Id. 26; Wilson v. Wil- 
son, ib. 52; Davis vs. Davis 2 Addams, 223; Kircudbright 
vs. Kireudbright 1 Haggard 325 ; Calvin vs. Frazier 2 Id. 266 ; 
Welsh vs. Phillips 1 Morris’s Privy Council R. 

And when a will was lost, the law presumes the testator to 
have destroyed it. Jackson vs. Betts, 9 Cowen 208; 6 Wend. 
175, and where it was found obliterated or with the signature 
erased, the cancellation was referred to his own act. Bap- 
tist Church vs. Robbarts, 2 Barr, 110. And even when a sué- 
sequent will was shown to have been executed and to have dis- 
appeared, the validity of a prior will could not be effected, un- 
less evidence were adduced to show both, that the latter was 
different and also what that difference was. Hutchens vs. Bas- 
sett 2 Salkeld 592; Goodright vs. Harwood, 3 Wilson 497 ; 1 
Cowper 87; 1 Brown’s P. C. 744; Lawson vs. Morrison 2 
Dallas 286; Nelson vs. McGiffert, 3 Barbours Ch. 158; Hyl- 
ton vs. Hylton 1 Grattan 161. 

To the second point the appellees answered that, a physical 
annexation of the different parts of a will was not essential to 
the validity of the instrument, and cited Bond vs. Seawell 3 
Burrows 1173. They also argued that the right to an issue in 
a Register’s Court was not a matter of course, citing Bradford's 
Will, Parson’s Equity cases 153. 

In answer to the third point they cited the case of the goods 
of Thomas Howell, 2 American Leading cases 696: 2 Curteis 
342, and that if the execution of December 4th 1847 were de- 
fective, it was cured by the codicil Feb. 26th 1848. Doe vs. 
Evans 1 Crompton and Meeson 42; Utterton vs. Robins 1 
Adolphus & Ellis 423; Smith vs. Oldham 2 Curteis 796: In 
the goods of the Countess of Durham 3 Curteis 57 ; The Coun- 
tess Ferraris vs. the Marquis of Hertford, Id. 493 ; Molineaux 
vs. Molineaux Jac. 144. And that interlineations had no effect 
in impairing the validity of a testamentary instrument, but 
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would receive such a construction, as would best accord with the 
general intention and purpose of the instrument. Short vs. 
Smith 4 East 419; Locke vs. James 11 M. & W. 901 Jackson 
vs. Hallowy 7 Johnson 394; Bringle vs. McPherson 2 Brevard 
279; Means vs. Moore 3 McCord 282—and that the omission 
of a codicil from a republication of antecedent and subsequent 
codicils was not a revocation of the codicil so omitted, Smith vs. 
Cunningham 1 Addams 448; or if revoked, would be repub- 
lished by the subsequent declarations, proved to have been 
made by the testatrix. Harvard vs. Davis 2 Binney 406; 
Jones vs. Hartley 2 Wharton 103. 

Gipson, C. J.—A register of wills is certainly not bound to 
award an issue whenever it isdemanded. ‘ Whenever a caveat 
is entered against the admission of any testamentary writing to 
probate,” it is enacted “and the person entering the same 
shall allege as the ground thereof, any matter of fact, touching 
the validity of such writing, it shall be lawful for the register 
at the request of any person interested to issue a precept to the 
Court of Common Pleas of the respective county directing an 
issue to be formed on the said fact, and also upon such others 
as may be lawfully objected to the said writing.” The register 
is empowered but not required in every case to send every con- 
tested fact to a trial at law. The office of a jury is not to guess 
at the existence of circumstances, in the absence even of a pre- 
sumption, for where there is no conflict of evidence, there is no 
contest of facts, and it would be absurd to incur the costs of a 
trial when there is nothing to try. But the register has not on 
the other hand an arbitrary discretion in the matter. Though 
the witnesses to establish a will swear all one way, their testi- 
mony may be encountered by evidence of bad character, or 
other matter, to raise a question for a jury, but where their 
testimony is consistent, and they are neither contradicted nor 
impeached, a jury would not be allowed to find against it: and 
it would be a vain thing to award a trial, which must necessari- 
ly result in a particular way. When the evidence has been 
heard, it is for the register, in the exercise of a legal discretion 
to decide upon it: or refer the decision to a jury, and the pro- 
priety of his determination may be examined on appeal. 

In the present case, there was no question depending on evi- 
dence in pais, positive or presumptive ; Issues were prayed to 
determine whether the sheets produced to the Register were all 
that originally constituted the will, and whether they were 
fastened together when they were signed. 

There was not a particle of extrinsic evidence that any other 
sheets had at any time existed; and in the absence of proof to 
the contrary, the presumption was, that none but those produc- 
ed for probate, were present at the execution. It is attempted 
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to be rebutted in the first place that the name of one of Mrs. 
Stott’s sisters is not in the will, whence a conjecture that a 
provision must have been made for her on a leaf not now to be 
found: but conjecture is not a foundation for a verdict. 


There is, in the second place, some confusion in the order of 
arrangement. It occurred to Mrs. Stott, to number the devises 
and bequests in her will, as they were written from time to time, 
on separate sheets, but the series became irregular and some of 
the numbers were misplaced, whence an inference that some of 
the sheets are missing; but there is enough on the face of the 
papers to show that it is unfounded. 


Number two is repeated, and number three stands in the 
place of number four, and each of the remaining numbers stands 
in the proper place of its successor. But no number is want- 
ing, to indicate the loss of a bequest, or sheet: on the contrary 
there is one sheet too many. A jury was demanded therefore 
to find a verdict not only without evidence but against a natural 
presumption. And what if the fact were as it has been sur- 
mised to be? The presumption of innocence is favored by the 
law, and as it would be criminal in a stranger to filch and sup- 
press a part of a will, the presumption would be in this case, 
that the missing bequest had been cancelled or suppressed by 
the testatrix herself; and as the presumption would be, that it 
might have stood separately from the other bequests, the can- 
cellation of it, would not be a cancellation of the rest. A tes- 
tator may dispose of the several parts of his estate by distinct 
instruments, each being separately his will of the particular 
part, but all constituting together his whole will. Hitchens vs. 
Basset, cited 1 Show. 545. Now when a testator has two wills 
which may stand separately, it will not be pretended that a 
cancellation of the one would be a cancellation of the other. 
The very case which the appellant would establish, was ruled 
in Sutton vs. Sutton, Cowp. 812, in which it was held that a 
will may be good in part, though other parts of it may have been 
obliterated by the testator subsequently to the execution of it. 


The demand of an issue to try whether the sheets of which 
the will is composed were disconnected when it was executed, 
stands on the same untenable ground. It isa rudimental prin- 
ciple that a will may be made on distinct papers, as was held 
in the Earl of Essex, case cited 1 Show. 69. It issufficient that 
they are connected by their internal sense, by coherence or 
adaptation of parts. Were it otherwise, there is no evidence 
that the leaves were detached when the will was executed. 
They were sent to Mr. Binney for examination in Mrs. Stott’s 
life time, as “three papers or collections of leaves,” and they 
were found among her valuable papers, in the same state at her 
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death.—In the absence of evidence to the contrary, the pre- 
sumption is, that they had always been so. 

As to the interlineations proved to be in Mrs. Stott’s hand 
writing, yet insisted as in the appellents argument, though not 
included in his specifications, it satisfactorily appears from the 
cases cited on the other side, that they are of no account. The 
presumption is, that they were made at, or before the time when 
the will was prepared for the final act. 

Even had the preceeding objections been solid when the will 
was executed, they would be obviated by the subsequent repub- 
lication of it.—Mrs. Stott declared by a codicil that her will 
and codicils were written on three collections of leaves or sheets 
of paper—the will subscribed by particular persons, and the 
codicils bearing particular dates ; that they contained her last 
will and testament, that she thereby republished the same, and 
desired them to have full effect, according to their substantial 
meaning, without regard to their dates, and as if they were all 
dated of that day. And these papers as she had described 
them, were found fastened together at her death. What more 
could she do to make them her will? Mr. Binney, who pre- 
pared the codicil of republication, identified them, after which 
there could be no doubt, that no more were republished. Nor 
can it be doubted, that republication by a codicil is good, though 
the will were not present at the time.—This was, at one time, 
more than doubted by the English Judges, by reason of a pecu- 
liar provision in their statute of frauds; but as there is no such 
provision in our statute of wills, it has not been doubted here. 

It is argued however that the memorandum immediately be- 
low the signature, to what was originally the will, avoided it on 
the principle of Hays vs. Harden, because the signature by it 
ceased to be in the words of the statute at the end of the will. 
If this memorandum, which is without date, actually preceded 
the codicil of republication in point of time, it became incorpo- 
rated in the body of the will, and the signature to the codicil 
became the signature at the end of the will. The presumption 
is that it did; but suppose that it did not. The matter in it, 
bore neither on the contents of the will, nor on its interpreta- 
tion. It was not testamentary; and it was no more a part of 
the will, than was the label on the back of it.—‘This will,” 
subjoined the testatrix, ‘““was commenced in the year of our 
Lord 1843, and added to, as occasion required.” Very differ- 
ent the additional matter in Hays vs. Harden, which consisted 
not only of reasons for a precedent devise which might have in- 
fluenced the construction of it, but an additional substantive 
devise, which showed that the preceding part had not disclosed 
the testator’s whole counsel. ‘The report of the case is imper- 
fect, and it is necessary to say here, that the additional matter 
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was expressed in the following words, “3d: For the satisfac- 
tion of all conerned and others, for many years, | made my 
home and residence with my brother residing on my farm, 
township as above; while laboring under the infirmities of life, 
his treatment towards me was of such a nature as to compel me 
to leave the house, and find an asylum in the house of my ne- 
phew, Abraham Hays, as above; in consideration of his hos- 
pitality towards me, I will and bequeath to him the above de- 
scribed farm.” This was subscribed by witnesses, but not sign- 
ed by the testator; and it was as distinctly testamentary as the 
memorandum before us is otherwise. 

The last objection is to the probate of the codicil in favor of 
Mrs. Minigerode. It is doubtful whether the date at the head 
of it is referable to it, or to a preceding codicil, and whether it 
was executed before or after the codicil of republication. If 
the former it would undoubtedly be valid, as an independent 
addition to the will; if the latter, the omission of it in the act 
of republication, might be an implied revocation of it. The 
law of the case has been clearly laid down in Smith vs. Cun- 
ningham, 1 Addams, 448, cited inthe argument. In that case, 
as in this, a codicil had confirmed and republished the will, and 
several codicils specified by their dates, but not the codicils in 
contest, and, in pronouncing sentence of probate, Sir John 
Nicholl, said, that the revocation alleged, if so at all, was an 
implied one, because there was no general clause of revocation ; 
that all questions of revocation are in a greater or less degree 
questions of intention, because the very fact of revocation is 
said to be equivocal ; and that the fact in that case was peculiarly 
equivocal, instead of being, as it ought to be, clear and unequivo- 
cal. And the animus revocandi was rebutted by the place in 
which the codicils had been kept, and by the company in which 
they were found; by the improbability of an intention to re- 
voke, by proof of confidential intercourse with an executor and 
trustee nominated in one of them, till the testator’s death; by 
the fact that they contained the only adequate provision for the 
testator’s housekeeper ; and by the fact also, that they con- 
tained a provision for the illegitimate children—circumstances 
far less indicative of intention, than those in the case under 
consideration. 

One of the witnesses, who had been an attendant of Mrs. 
Stott seventeen years, testified that she was grieved that the 
legacy to Mrs. Minigerode was not in her will, and bade the 
witness see whether there were any papers about it, in the port- 
folio ; that the witness found them all there, the codicil includ- 
ed, and that they were found in the same place the day after 
the funeral. A niece of the testatrix testified that she always 
spoke affectionately of Mrs. Minigerode, who was her great 
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niece, and corresponded with her; that an affectionate inter- 
course was kept up till the parties were separated by death, 
that when Mr. Minigerode called to see her on her sick bed, 
she said she was glad she had done what she had for his wife ; 
that she spoke of this bequest several times during the spring 
after the date of the codicil ; that on one occasion she had the 
paper in her hands, and in answer to a question, whether it 
were not best to insert it in the will, replied it was the same 
thing, it had her signature ; and that she then placed it in the 
port-folio, where it was found at her death. No declaration of 
intention could be stronger. We are of opinion, therefore, that 
all the papers were properly admitted to probate. 
Sentence Affirmed. Legal Intelligencer. 


District Court of Allegheny County. 


THE COMMONWEALTH (at the instance of Mary Gilkeson,) vs. JAMES 
GILKESON. 


1. The duty of service by a child to a parent, is necessary to the proper exer- 
cise of parental authority for the good of the child, and the law takes this 
view of the duty when enforcing. 

The old common law view of the absolute right of the father to the service 
of the child, was never part of the law of Pennsylvania. 

The law enforces the parental claim, as against the child, as a means of 
enabling the parents, rather to perform their parental duty, than to enforce 
any claims of service on behalf of themselves. 

. A parent may relinquish his right to the services of his minor child, so that 


to 


ad 


~ 


he cannot re-assert that right as against the child or third persons. 

5. Where a father had, by contract in writing, transferred the entire custody 
of his daughter to another person, and the daughter, though not bound by 
the contract, had continued to fulfil it from the age of nine to the age of fif- 
teen years, the father will not then be allowed to re-assert his parental claim 


against the wishes of the daughter. 


IIabeas Corpus by a daughter to be discharged from the cus- 
tody of her father. About six years ago, the father and mother 
of the complainant, by contract under seal, transferred the 
custody of her to her uncle and aunt, who, by the same writing, 
agreed to adopt her as their child. The contract, though of 
such a character as could not be enforced against the child, was 
performed by the uncle and aunt and sanctioned by the father, 
until the child has grown up from nine to fifteen years of age. 
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Her mother and her uncle are now both dead; and her father 
has recently obtained possession of her, and insists on retaining 
the custody of her, though she prefers remaining with her aunt. 

This writ was made returnable in open court, and the case 
was heard before both the Judges. 

Messrs. H. W. Williams, and T. Williams, for the Relator. 

Messrs. Woods and Shaler, for the Respondent. 

The opinion of the Court was delivered by 

Lowrig, J.—Though both the Judges of this court have here- 
tofore, severally, decided other cases in the same way in which 
we have determined to decide this, yet the earnestness with 
which this case has been presented, furnishes a reason why we 
should give to it more than ordinary consideration. 

The power entrusted to the Judges of the Courts in this 
State without a jury, under the writ of habeas corpus, is very 
great; and the fact that it has been so long exercised by them, 
unaltered and unrestrained, and that it has almost superseded 
and rendered obsolete the old forms of proceeding by the writs 
of Homine replegiando and de custodia rapta, shows that as a 
remedial process it has been well administered and is highly 
approved. 

We have never, in this State, held that the courts are bound 
to a strict adherence to the old common law rules as to the 
right to the custody of children; and this writ, being used asa 
remedy for the improper interference with that right, we must 
treat it as a Pennsylvania remedy, governed by the principles 
of the common law of Pennsylvania, of which equitable princi- 
ples constitute an illustrious part. And so, Iam happy to say, 
it has always been treated in this State. 

We do not look upon the wife and the ehildren as mere ser- 
vants of the husband and father, and as therefore held subject 
to his will so long as he does not transcend the power of an ab- 
solute master. We do not hold that, though a husband drive 
a wife away from his house by his crimes or his cruelty, still he 
is entitled to take away from her the custody of her children. 
We do not look upon the parental authority as one to be exer- 
cised merely for the profit of the parent, though it may be so 
abused; but for the advantage of the child. And though we 
do still speak of the parental right of property in the services 
of the child, yet it is chiefly because the duty of service by the 
child is necessary to the proper exercise of parental authority 
for the good of the child; and the substantial reality of the old 
common law right has faded almost to fiction under the amelio- 
rating influence of the modern common law. 

In America we have never adopted the stringency of the old 
English principles, under which the father was held entitled to 
the custody of his children under all circumstances, however 
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improper his own conduct, more especially when his claim was 
against the mother of the children. He was her lord and theirs, 
and her claims to the custody of her children seem to have been 
much less regarded as against his, than were those of third per- 
sons. So far had this principle been carried, especially by the 
common law Judges, that Lord C. J. Denman was compelled to 
acknowledge in the House of Lords, that the Judges and the 
profession were ashamed of the state of the law: and it is now 
altered by statute. 

With us it has not been so. We have always, in disputes 
between parents, acted upon much the same principles as a 
court of Chancery acts when a petition is presented for the cus- 
tody of a child. And as the Chancellor, for the King, acts as 
parens patrie in such cases, so our courts have considered it 
their duty to act, looking to the good of the child so far as they 
can, and restraining the absoluteness of the parental right, 
when exercised inconsistently with this end. The case of the 
Commonwealth vs. Addicks, 5 Binn. 520, fully illustrates this 
position, and it is, in fact, the leading American case on the 
subject, giving tone to all the decisions of other States. 

I have taken some pains to examine our American decisions 
on this subject, and regret that I have not time to refer to them 
in this opinion. But the result of them is that ina dispute be- 
tween the parents for the custody of the children, the court 
will exercise a sound discretion for the good of the child, and not 
gratify the whim, caprice, or malice of either parent. They regard 
the superior right of the father as the head of the family; but 
they do not forget that the mother, too, has rights, and that 
the rights of both parents as against the children are a means, 
more of enabling them to perform their parental duties, than to 
enforce any claims for service on behalf of themselves. 

If parents on separation have made an arrangement among 
themselves as to the custody of the children, they will be held 
to it, unless the good of the children requires an alteration.— 
And I have failed to find a single case in the books wherein a 
child of the age of the one now in court, has been forced, by 
means of a habeas corpus, to submit to parental authority; and 
especially is it refused where that authority has been so long 
disclaimed and so solemnly transferred to another. And I do 
not believe that, in this State, it can be enforced under any form 
of writ. 

In a somewhat similar case in Maine the Court refused to 
enforce the father’s right as against the mother. State vs. 
Smith, 6 Green]. 462. See also, the King vs. Delaval, 1 W. BI. 
Rep. 410. In the King vs. Smith, 2 Stra. 982, a boy had long 
lived with his aunt, and the father claimed to have him back. 
He was fourteen years old, and the Court suffered him to go 
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where he pleased, and he returned to his aunt. So in Massa- 
chusetts, a girl eleven and a half years old was bound by the 
mother by verbal arrangement, and was afterwards claimed by 
her guardian; but the Court suffered her to elect. Common- 
wealth vs. Hammond, 10 Pick. 274; Commonwealth vs. Ham- 
ilton, 6 Mass. 273, is a very similar case, the child being four- 
teen years old. 

But in New York we have a case almost exactly similar to 
this, in relation to two boys, eight and eleven years old, bound 
by their father by indentures, to which they were not parties. 
He afterwards claimed them on Habeas Corpus, alleging that 
the indentures were void; but the boys wished to remain with 
their master, and the Court permitted them to elect. In the 
matter of McDowles, 8 Johns. 328. 

A parent may assign and relinquish his right to the services 
of his child—he may do it by contract ; he may do it by re- 
fusing to support him, by turning him out of his house, by 
suffering him to go upon his own resources; he may give or sell 
him his time, and such arrangements will be enforced as against 
the parent, even though the child, being a minor, would not be 
bound by them, and though the public may still claim to en- 
force the duty of support. Holdship vs. Patterson, 7 Watts, 
549; 6 Conn. R. 550; 7 Cow. R. 92; 3 Pick. 202; 15 Mass. 
275; 12 id. 8378; 2id. 115; 5 Wend. 206. 

In this case the parental authority has been solemnly re- 
nounced for six years and the child has grown to the age of 15 
years. She has been estranged from the customs and govern- 
ment of her father’s house. She has formed new habits and 
views, and become accustomed to different associations and 
modes of living. And now the father, disregarding his own 
contract, and the wishes and comfort of his child, seeks to re- 
establish the parental authority. We should be glad he could 
effect it by the influence of parental kindness, and consistently 
with honesty. We dislike to see the parental and filial relation 
severed, and should love to see the broken bond reunited. But 
it cannot be well done by the enforcement of it as a legal right. 
The father himself broke the bond, and the law will not help 
him now to mend it. He emancipated his daughter by his own 
solemn act, and all restraint upon her by him, is now improper. 
We must, therefore, discharge her from restraint, and leave her 
to elect with whom she will remain. 





Nore.—This case was afterwards brought up before the Supreme Court in 
Bank, when the same order was made. 
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Supreme Court of New York. 


Sullivan Cireuit, May 1850—Before Amaza J. Parker, Justice. 


HENRY B. GREENWOOD & ROSWELL SKEEL vs. CHARLES W. BROD- 
HEAD, RICHARD OLIVER, er at., Defendants. 


1. Creditors at large, who have taken no steps to obtain a judgment, and col- 
lect by execution, are not entitled to file a complaint for the purpose of com- 
pelling the application of the proceeds of partnership property, to the pay- 
ment of the debts of the firm. 

2. To authorize a person to demand the aid of this court in enforcing an equi- 
table application of the property, he must have a lien either legal or equita- 
table, or must be in a situation to assert such a lien. 

83. A partner has a lien on the whole property of the partnership for the balance 
finally due him, after the payment of partnership debts, and may file a bill 
in the first instance, tocompel the marshalling of assets. 

. So a creditor must obtain a lien on the property, either legal or equitable, 
or be in a situation to assert one, before he ean interfere to collect it; if the 
property be real estate, by judgment; if personal, by levy under execution, 
and if choses in action, by the return of an execution unsatisfied, and the fil- 
ing of a complaint. Until such lien is obtained, the partners have full power 
to make any Jona fide sale of the property, they think proper. 


re 


The complaint alleges, that in March 1844, the defendants 
Brodhead and Oliver, commenced business as merchants and 
lumbermen, at Woodbourne, Sullivan County, and continued 
therein until August 18495, when they took one Skeel as a 
partner who remained a partner until April 1847, when said 
Brodhead and Oliver carried on business together, until May 
1847, when they dissolved partnership as merchants, but still 
carried on the lumber business. Skeel left all assets of the 
firm with his partners, who were liable for the debts. 

That on 29th of November, 1847, Oliver made an assignment 
to his brother-in-law, J. Dubois Hasbrouck and Henry Brod- 
head, Jr., of all his real and personal estate, giving priority to 
his individual creditors, and especially to his brother, father, 
and brother-in-law, whichp referred debts entirely absorbed the 
assigned property. 

That previous to 28th August, 1842, the said firms purchased 
goods, &c., of plaintiffs, and on that day the defendant, C. W. 
Brodhead, by the name of Skeel, Oliver & Co., gave a firm note 
to the plaintiffs for $553 92, which is still due. 

That Brodhead & Oliver were also indebted to Crum, Duyc- 
kink & Van Doran, for goods &c., to about $579, which has 
been assigned to the plaintiffs. 
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That in May 1844, when Brodhead & Oliver went into part- 
nership, the latter owned real estate, whereon was an old saw 
mill, and it was agreed between them to rebuild the same, and 
also to erect a turning lathe, and store house, &c., at their joint 
equal expense, and the firm were to enjoy the same, for the 
space ten years, after which the property was to revert to 
Oliver. 

That pursuant thereto they rebuilt the mill, and erected store 
house, &c., at a cost not far from $2,000, and as plaintiffs be- 
lieve, a part of the debt incurred to laborers, &c., thereby were 
paid in part, by goods sold by plaintiffs. 

That Oliver assigned as stated on 29th Nov. 1847, and the 
creditors of firm were left without any security, except assets 
of firm, which seem to have been pretty much absorbed in the 
business, except the interest in said real estate, saw mill, &c., 
for such unexpired term. 

That Brodhead is unable to pay off, and satisfy the debts of 
firm, with his individual debts, but that he claiming to repre- 
sent the said firm, since the assignment of Oliver, has contin- 
ued in the actual occupation and enjoyment of said mill, &c., 
and is yet in the possession thereof. 

That the interest of said firm, in said estate is of the yearly 
value of $200, or thereabouts, and ought to be applied to the 
liquidation of the firm debts. 

That the assignee of Oliver sold the said real estate at auc- 
tion, and the defendant, Peter Crispell, jr., became the purcha- 
ser, with a knowledge of the rights and interests of the said 
firm, and of the rights of the creditors, that such interest was 
announced at the sale. 

That Oliver still remains in possession, and Crispell being 
of kin to Oliver, the plaintiff believes that such sale was color- 
able and for the benefit of the said Oliver or his family, and 
that Oliver furnished the purchase money, and the whole 
object of the arrangement was to place the property beyond the 
reach of creditors. 

That Crispell has commenced a suit in the Supreme Court to 
recover possession of the said lot, &c., and plaintiffs claim that 
he should be enjoined from further prosecuting it until the ex- 
piration of ten years, and that in the mean time the premises 
should be placed in the hands of a receiver, for the plaintiffs’ 
benefit as creditors, or that the firm interest should be sold un- 
der order of Court, andthe proceeds applied to liquidate the 
debts due plaintiffs, and that the court may make such further 
or other order as may be just. 

Defendants demurred to complaint. 


Mr. A. C. Niven, for Plaintiff. 
Mr. J. O. Lindenman, for Defendant, Oliver. 
Mr. H. Brodhead, jr., for other Defendants. 
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PaRKER, J.—The plaintiffs are creditors at large of C. W. 
Brodhead & Co., and they have filed this complaint for the pur- 
pose of controlling the disposition of property alleged to belong 
to such firm, and compelling the application of its proceeds in 
payment of the creditors of the firm. No step has been taken 
to obtain a judgment on the plaintiffs demand, nor do they pray 
in the complaint for such a judgment. 

I suppose it is well settled that creditors at large are entitled 
to no such interposition of the power of this court. In Wig- 
gins vs. Armstrong, 2 John. Ch. R. 144, it was held that the 
creditor must have completed his title at law by judgment and ex- 
ecution, before he can question the disposition of the debtor’s pro- 
perty. This decision rested upon approved English authorities, 
and it has been repeatedly recognised as law, and followed in 
this State, (Hendricks vs. Robinson, 2 John. Ch. R. 283, 
Brinkerhoof vs. Brown, 4 do. 671). In Kirby vs. Shoemaker, 
3 Barb. Ch. R. 46, the Chancellor said, “it is only where 
neither the joint, nor the separate creditors can reach the prop- 
erty of these debtors, so as to obtain satisfaction by execution 
at law, that the equitable principle is applied, of paying joint 
creditors out of the partnership property, and individual credi- 
tors out of the separate property of these debtors, when there 
is not enough to pay both.” 

This question was fully examined in Robb vs. Stevens, (1 
Clarke’s Ch. R. 191,) where it was held that a creditor of a 
partnership firm, who had obtained a judgment against such 
firm, could not before execution issued, sustain a bill for the 
partnership property, and have it applied to the payment of the 
partnership debts. But that he must issue an execution upon 
his judgment, and file the ordinary creditors bill. 

There is no doubt that joint creditors, under certain cireum- 
stances, have a right to priority of payment out of partnership 
property, in preference to the private creditors of any separate 
partner, (Wilder vs. Keeler, 3 Paige 167, Hall vs. Hall, 2 
McCord Ch. R. 302, Story Eq. Juris. § 1253; 1 Sandford 
Ch. R. 348, and cases there cited.) This equity is generally 
to be marked out through the medium of the partners, (2 Swanst 
R. 575, 1 Ves. 237, 455; 6 Ves. 126; 3.Mason, 312; 5 John. 
Ch. R. 60; 4 Ves. 396; 15 Ves. 557; 6 Ves. 119; 11 Ves. 
4; 2V.& B.173.) V.C. Whittlesey says: “ The rule seems 
to me to be, generally at least, for the benefit of the partner, 
who might be otherwise injured, and only incidentally for the 
benefit of creditors and others, as they can reach the partner- 
ship property through such partner.”” The partners have a 
right, as between themselves, to have the partnership property 
first applied to the discharge of the partnership debts. Story 
says: (Eq. Juris. § 1253) “The creditors, indeed, have no 
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lien—but they have something approaching to a lien; that is, 
they have a right to sue at law, and by judgment and execu- 
tion, to obtain possession of the property,”’ and in equity to fol- 
low it as a trust: In exparte. Ruffin, 6 Ves. 119, Lord Eldon 
held, ‘‘that joint creditors have no lien upon partnership ef- 
fects, until such effects are taken into the custody of the law 
by due process.”” See the Exparte Williams, 11 Ves. 4 Ex- 
parte Rowlandson 2 V. & B., 1738. 

I think the true rule is this: To authorize any person to 
demand the aid of this court, in directing the application of 
partnership property, he must have a lien, either legal or equi- 
table, upon it, or must be in a situation to assert such a lien. 

One of the partners may file a bill in the first instance against 
his copartners, to compel an account and the marshalling of as- 
sets. He does so by virtue of his Zien upon the whole funds of 
the partnership, for the balance finally due him, after the pay- 
ment of the partnership debts, (Story Eq. Juris. § 675). So 
the creditor must proceed to obtain a lien on the property be- 
fore he can interfere to control it. If it be real estate he ob- 
tains the lien by judgment; if personal property, liable to exe- 
cution by levy under such process; and if choses in action, by 
the return of an execution unsatisfied, and filing a complaint. 
(Corning vs. White, 2 Paige 567 ; Edmeston vs. Lyde, 6 Paige 
637; Wakeman vs. Grover, 4 Paige 23.) Until such lien is 
obtained the partners have full power to make any bona fide 
sale of the property they think proper. But when such lien 
exists, the creditor may claim the aid of this court, to restrain 
the disposition of the property by injunction, to have it placed 
in charge of a receiver, and to compel its equitable application. 

This law has not been changed by the code. 

There is no necessity for examining the other grounds of 
demurrer. There must be judgment for the defendants on the 
demurrer, with lease to plaintiffs to amend on payment of costs. 


District Court of Philadelphia.—March 22, 1851. 


(Reported for the Legal Intelligencer.) 
BOZARTH vs. MARSHALL. 


After a fi. fa. levy on real estate, condemnation, and a Venditioni Exponas, 
but no sale, a writ of error is no supersedeas. 
Rule to show cause why judgment and execution should not 
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be set aside. The question presented on this motion is wheth- 
er, when there has been a fi. fa. and condemnation, and a ven- 
ditioni exponas, but no sale, a writ of error is a supersedeas. 
The case of Roberts vs. Springer, formerly decided by this 
Court, is not at all to the point. There the writ of error was 
brought into the office before the fi. fa., upon which the con- 
demnation was had issued.—There having been a fi. fia. pre- 
viously, upon which there had been a levy on personal proper- 
ty, a claim by a third person, levy withdrawn and the writ re- 
turned nulla bona. All that the Court decided was, that a fi. fa. 
returned nulla bona, and an alias fi. fa. returned stayed, did not 
hinder the supersedeas of a writ of error. The general rule of 
law on this subject as laid down in the text books, is that an 
execution being an entire thing, cannot be superseded after it 
is once begun. The difficulty seems to be whether the venditi- 
oni exponas is to be considered as a separate and distinct exe- 
cution from the fi. fa. The fi. fa. in this case has certainly 
been executed, but nothing has been done under the venditi, 
oniexponas. The English cases settle this matter so far as re- 
lates to a levy on personal property, and there is no reason for 
making a distinction as to a levy and condemnation of real 
estate. In Cro. Eliz. 597, Charter vs. Putee, a fi. fa. was 
awarded, by virtue of which the plaintiff took the defendant’s 
goods, and before the sale the record was removed into the ex- 
chequer chamber by writ of error, and a supersedeas award- 
ed; the sheriff returned a seizure of the goods, and that they 
remained in his hands per defectu emptorum, a restitution was 
prayed, but denied, and it was holden per totum curiam that as 
the sheriff had begun the execution regularly, he must complete 
it as far as he had gone; and a venditioni exponas was award- 
ed to perfect it. In Yelv. 6, Meach vs. Honeyman, a writ of 
error and supersedeas to the sheriff after a fi. fa., he shall pro- 
ceed to the sale of the goods which he has before the superse- 
deas, but shall levy no more; per totam curiam. In Vent. 
255, Baker vs. Buestrode, it was held that if before the writ of 
error the sheriff returns fieri fect et non inven. emptores, the 
execution is not to be undone. These cases and others are cited 
and relied on in Meritan vs. Stevens, Wills. 271. It is true 
that there is a reason given for this by Lord Mansfield, arguendo 
in Cooper vs. Chitty, (1 Sir W. Blak. Rep. 69) that goods be- 
ing of a perishable nature, cannot wait the determination of the 
suit, which may be thought inapplicable to the case of a levy on 
real estate. But that reason is not given in any other case— 
but they are all put upon the footing that an execution is an 
entire indivisible thing and perishable or not, the goods may 
be delivered to the defendant. The true practical reason is 
that which demands of one who asks to delay a party having @ 
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regular judgment in his favor, the utmost diligence, and if he 
delays so far that seizure is made under the plaintiffs execution, 
it shall be carried on to perfection, and the reason is the costs; 
if the writ of error is a supersedeas we have no power of impos- 
ing any terms as to costs; and in the case of an execution car- 
ried so far as this, it is an item of some importance in the de- 
termination of the question. There is no evidence before us in 
regard to want of notice of the levy and condemnation. 
Rule dismissed. 


Supreme Court of New York. 


Albany, February Term, 1851. 


Before Justices Watson, PARKER and WriGuHt. 


VAN ALSTYNE, v. VAN SLYCK AND C. H. GARNER. 


The plaintiff leased certain premises to M. M.G. Annexed to the lease 
was an undertaking signed by V. S. & C. H. G. in these words: “ In con- 
sideration of one dollar in hand to me paid by M. M. G. I hereby coven- 
ant and agree to become surety for the faithful performance of said G’s. 
covenant as expressed in the above said lease.” This was sealed with but 
one seal, which was opposite the name of V. 8S. In an action of covenant 
upon this instrument, by the lessor, against V. S. & C. HI. G. Held, 

1. That although it did not expressly appear, on the face of the writing, to 
whom the covenant was made, yet that, reference being made therein to 
the lease, both instruments must be read together, to ascertain what was 
the contract of the parties; and that being taken together, the instru- 
ments were equivalent to an express covenant to the plaintiff. 

2. That even if this were not the rule, the fact of executing the covenant 
under the plaintiff’s lease, and delivering it to the plaintiff, would bring 
the case within the principle recognized in McLaren v. Watson’s Ex’rs., 
(19 Wend. 57, 26 id. 425,) and enable her to recover thereon. 

3. That the consideration mentioned in the writing was sufficient to ren- 
der the covenant valid; and that the objection that there was no mutu- 
ality was not available. 

4. That the obligation of the defendants was joint and several. 

5. That the defendants were both jointly liable in covenant, although there 
was but one seal affixed to the instrument, and that was opposite the 
signature of the first signer. 

6. That the declaration averring that the covenant declared on was “ seal- 
ed with the seals of the said defendants,” and the truth of that ayerment 
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being admitted by the demurrer, the court must regard the seal appear- 
ing upon the instrument, as having been placed there by both defend- 
ants. 

Where there is but one seal to a contract signed by several persons, it will 
be presumed to be the seal of the party whose name is prefixed to it; 
but upon proof of its being attached by the authority of the other par- 
ties to the contract, it will be held to be the seal of all. 


Demurrer to declaration in an action of covenant. The de- 
claration set forth the execution of a lease between the plaintiff 
and one Martin M. Garner, on the 24th of March, 1845, of a 
tavern stand and premises in the town of Canaan, in the county 
of Columbia, for the term of one year, at a rent of $250 to be 
paid by Garner quarterly. The declaration then alleged that 
in consideration of the premises, and of one dollar to them in 
hand paid by the said Martin M. Garner, the defendants after- 
wards, to wit, at the time and place aforesaid, in and by a cer- 
tain other bond or writing obligatory, then and there made be- 
tween the said plaintiff, and the said defendants, and delivered 
to the said plaintiff, (annexed to, or accompanying the lease,) 
sealed with the seals of the said defendants, covenanted and 
agreed to and with the plaiutiff to become surety for the faith- 
ful performance of the said Martin M. Garner’s covenants in 
the said lease. The declaration then alleged the entry of 
Martin M. Garner into the possession of the demised premises, 
by virtue of the lease, and his occupation thereof during the 
term granted thereby, and set forth various breaches, inducing 
the non-payment of the rent renewed, and claimed that the sum 
of $250 was still due and unpaid for rent. It alledged that a 
demand of payment was especially made of Martin M. Garner, 
and of the defendants, at the time the same became due, and 
afterwards. ‘The declaration also averred notice to the de- 
fendants of the other omissions and defaults of the lessee, and 
that they were especially requested to perform and fulfil the 
covenants contained in the said lease on the part of Martin M. 
Garner, and their neglect and refusal to do so. 

The undertaking upon which the defendants were sought to 
be charged, as appeared from the oyer thereof, was annexed to 
the lease, and was as follows: 

“In consideration of one dollar in hand, to me paid by Mar- 
tin M. Garner. I hereby covenant and agree to become surety 
for the faithful performance of said Garner’s covenants as ex- 
pressed in the above said lease. Sealed with my seal and dated 
this 8d day of April, 1845. 

(Signed) JOHN P. VAN SLICK, [2. s.] 
CHRISTOPHER H. GARNER.” 
Witness—S. V. Capy. 
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The defendant Van Slyck, demurred to the declaration, and 
assigned several causes of demurrer; the most material of which 
are stated in the opinion of the court. 

J. H. Reynolds, for the plaintiff, 

G. W. Bulkley, for the defendants. 

By the Court. Parker, J. It is first objected that the 
plaintiff is not a party to the covenant. That the defendants 
contracted with Martin M. Garner, from whom the considera- 
tion of one dollar was received, and not with the plaintiff. 

The law is undoubtedly well established, as claimed by the 
defendants’ counsel, that no one but a party to a covenant can 
maintain an action for a breach of it. ‘Thus where A. coven- 
anted with B. that he would maintain C. the wife of B. in case 
she survived him, it was held that C. after the death of B. 
could not maintain an action of covenant in her own name, up- 
on the deed. (How v. How, 1N. Hamp. h. 49.) In this re- 
spect it is held that covenant differs from assumpsit. (ITinek- 
ley vy. Fowler, 15 Maine Rep. 285; Spencer v. Field, 10 Wend. 
87; Sailly v. Hutton, id. 156.) 

And where, by the terms of the covenant, a person is describ- 
ed as the party, he will be deemed the party, though it appears 
that he acted for the benefit of a third person. Thus a contract 
made in the name of the agent is not obligatory upon the prin- 
cipal. (Spencer v. Field, 10 Wend. 87; Stone v. Wood, 7 
Cow. 454; Fowler v. Shearer, 7 7 Mass. Rep. 19.) In Townsend 
v. Orcutt, it was recited in the body of the covenant that the 
agreement was entered into between the principals; but the 
conclusion was as follows: ‘ In witness whereof the said H. B. 
as attorney of the parties of the first part, and the said parties 
of the second part, have hereunto set their hands and seals &c.”’ 
It was held to be the deed of H. B. and that an action would 
not lie in the names of the persons previouly named as parties 
of the first part: (4 Hil1351; Townsend y. Corning, 23 Wend. 
435.) Because it appeared affirmatively that it was the seal of 
the attorney and not of the principals. The covenant was 
therefore never executed by the principals. 

But I am by no means satisfied the case uader consideration 
is brought within that rule. Here it doesnot expressly appear, 
on the face of the writing, to whom the covenant is made. The 
receipt of one dollar from Martin M. Garner is acknowledged, 
in consideration of which the defendants covenant and agree to 
become surety for the faithful performance of said Garner's 
covenants, ‘‘as expressed in the above lease’ &c. Reference 
is thus made to the lease, without which the contract can- 
not be understood. Both instruments must therefore be read 
together, to ascertain what was the contract of the parties.— 
There is no pretence for saying that the defendants covenanted 
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with Martin M. Garner, though they received the consideration 
from him. They do not bind themselves to Garner, but they 
become his sureties for the performance of certain covenants. 
To whom they bind themselves is to be ascertained from the 
annexed lease, to which reference is made. I think both in- 
struments, taken together, are equivalent to an express cove- 
nant to the plaintiff. But if it were otherwise, the fact of ex- 
acting the covenant under the plaintiff’s lease, and delivering it 
to the plaintiff, would, I think, bring the case within the prin- 
ciple recognized in MeLaren vy. Watson’s, Ex’rs., (19 Wend. 
557; S. Cin error 26 Wend. 425; Burge on suretyship 31 ; 
Bateman v. Philips, 15 East 272. 

The objection that there is no mutuality between the parties, 
is not available. It is not essential to the validity of a writing 
that it should show mutuality. It is sufficientif the party sued 
is shown to be liable. (Burge on suretyship 31; Stepp v. Sill, 1 
Camp. 262; Newbury v. Armstrong, 6 Bing. 201; 4 Car. & 
Payne 59, Moody & M. 389; Martin v. Burr, 2 Adol. & Ellis 
19.) Here the consideration mentioned in the writing is suffi- 
cient to render the covenant valid. It is entirely immaterial 
from whom the consideration proceeds. The instrument being 
under seal, it would have been binding on the defendants, 
though no consideration had been expressed. The seal removes 
it from the operation of the statute of frauds. (Douglass v. 
Howland. 24 Wend. 35; Bush v. Stevens, ib. 256; McCarty 
v. Blemis, 5 Yerg.1%5; Adams vy. Deem. 12 Mass. 137.) 

The obligation of the defendants was clearly a joint and 
several one ; where a promissory note is written ‘I promise to 
pay’’ and is signed by two persons, they are jointly and several- 
ly liable. (7 Mass. Rep. 58 Story on Prom. Notes § 57.) 

But it is objected that there was but one seal, and that there- 
fore both defendants cannot be jointly liable in covenant.— 
The oyer shows but one seal, und that is opposite the signature 
of Van Slyck, the first signer. When there are several persons 
executing a deed it is not necessary to affix a separate seal for 
each, provided it appears that the seal affixed was intended to 
be adopted as the seal of all. (Perkins 59, § 134; Sir Wm. 
Jones’ Rep. 268, 1 Dall. Rep. 63; 8 Monroe 376, 2 Dev. 493.) 
It was so held where a deed was executed by an attorney for 
several persons. (Townsend vs. Orcutt, 4 Hill, 351,) and 
where one of two partners executed a bond to which he sub- 
scribed the name of the firm, and affixed one seal, the other 
partner having previously read and approved the bond, and con- 
senting that his co-partner should execute for both, and being 
ing in the store at the time of its execution, though it was not 
actually signed and sealed in his immediate presence, this was 
held a good execution of the bond, so as to make it the deed 
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of both. Mackay vs. Bloodgood, 9 John. 285. In Bull vs. 
Dunsterville, A. executed a deed for himself and his partner, 
by the authority of his partner and in his presence, and it was 
held a good execution by both, though only sealed once. (4 
Tenn. Rep. 313. In Flood ys. Yandes, 1 Black 102, it was 
held that two partners may make use of one seal in the execu- 
tion of a bond, and it will be the deed of both. The case of 
Stabler vs. Cowman, 7 Gill § John. 284, is perhaps more like 
that under consideration. It is there said the same contract 
may be the specialty of one and the parol agreement of anoth- 
er. And such is this case, if the seal affixed is that of Van 
Slyck alone, and not of Garner. In Stabler vs. Cowman, it is 
also held that where there is but one seal to a contract, it is pre- 
a to be the seal of the party whose signature is prefixed to 

; but upon proof of its being made by ‘the authority of the 
other parties to the contract it will be held to be their seals re- 
spectively. If, instead of demurring, in this case, the defend- 
ants had severally pleaded non est factum, the rule last referred 
to would have been applicable. On the trial the seal would be 
presumed to be Van Slyck’s alone, until the plaintiff proved 
affirmatively it was the seal of both defendants. But the de- 
fendants are not in a situation to deny here that it is not the 
seal of both of them. The plaintiff avers in her declaration 
that the covenant declared on was “ sealed with the seals of the 
said defendants,” and this averment is admitted by the demur- 
rer. In giving judgment, therefore, upon this issue, the Court 
must regard the seal that appears upon the instrument as being 
placed there by both defendants. 

I think the declaration, and oyer, exhibit a good cause of 
action, and entitle the plainliff to recover. The other objec- 
tions are to matters of form only, and in my opinion are not 
well taken. 

There must be judgment for the plaintiff, with leave to the 
defendants to amend on payment of costs. 


In the Common Pleas of Lancaster County, Pa. 
In the matter of the Inquisition finding Daniel Plank a habitu- 


al drunkard. 


1. The Commissioners, under the Chancery practice as incident to their duties, 
as well as under the act of 1836, have full power to issue subpoenas for wit- 
nesses, and to compel their attendance, and their refusa! to do so on the ap- 
plication of the alleged lunatic or drunkard, is fatal to the proceedings. 

2. The commission sheuld specify a time within which the Commissioners are 
required to make return. 
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Quere ? Whether the act of Assembly makes a distinction between lunatics 
and haditual drunkards—in directing an inquiry into the duration of the lunacy 
prior to the inquisition and in dispensing with inquiries respecting prior habit- 
ual drunkenness ? 


On a motion to set aside the proceedings, Lewis, President, 
delivered the opinion of the court. 

By the 6th Sec. 5th Art. of the Constitution, the Common 
Pleas have the power of a Court of Chancery, so far as relates 
to the care of the persons and estates of those who are non 
compotes mentis, and by Act of 13th June 1836, the same 
authority is conferred in cases of habitual drunkenness. This 
trust is one of great delicacy, and from the anxiety of those 
next entitled to the estates of persons supposed to require 
supervision to preserve the estates for themselves, the chancel- 
lor exercises his jurisdiction with great care and scrutiny. It is 
no small matter to deprive any one of the control of himself 
and his estate; and it will not be done in any case, unless it 
appear to be for his own benefit. The inquisition will be quash- 
ed for misbehaviour in the Commissioners or where they refuse 
to receive evidence, 1 Ves. Sen. 270, 1 H. 8c. 8. In England 
they are bound by the Stat. of I Henry 8. c. 8. to hear evi- 
dence openly, under a penalty of 40 £. The Commissioners 
have full power, under the Chancery practice, as incident to 
their duties, as well as under the Act of 1836, to issue subpe- 
nas for witness and to compel attendance, and their refusal to 
do so on the application of the alleged lunatic, or drunkard, is 
fatal to the proceedings. It is no answer, to say, that the ap- 
plication came too late because made only the day before the 
meeting of the jury. Witnesses are frequently procured in less 
time. 

Great abuses have existed in England arising from the omis- 
sion to return the commission; and to remedy this the statutes 
inflict heavy penalties for the omission to make return within a 
month, 2 Atk. 52, 18 H. 6, c. 6, 7, 23 H. 6, c. 16, 1 H. 8 «. 
8. In this state the court is to fix upon the time of return and 
specify it in the commission. In practice this is usually done 
by the Clerk at the time of making out the commission; It 
might be inconvenient to fix it at the time of granting the order 
for a commission, for reasons which are obvious. 

In this case there is no day named for the return of the com- 
mission, and the Commissioner when applied to the day before 
the meeting of the jury, refused to sign a subpoena on behalf of 
the alleged habitual drunkard; assigning as a reason that the 
application came too late. For these reasons the commission 
and subsequent proceedings are set aside. 

It is unnecessary to dispose of the other reasons filed, but we 
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are inclined to believe that the Act of Assembly makes a dis- 
tinction between lunatics and habitual drunkards, in this, 
that it requires an inquiry into the period of lunacy prior to 
the inquisition; and does not require such an inquiry in cases 
of habitual drunkenness. 
Let the commission and subsequent proceedings be set aside. 
Sept. 26, 1846. 


Bills of Exchange. 
{From the London Bankers Magazine. ] 


On the effect which a Bill of Exchange has upon the debt or 
consideration for which it is given. 


This is an important part of the law relating to Bills of Ex- 
change, and involves points connected with the leading rights 
and liabilities of all the parties to such instruments. The gen- 
eral rule on the subject is, that, when a Bill of Exchange is 
given by one party and received by the other for and on ac- 
count of a debt, such debt cannot be sued for during the cur- 
rency of the bill. Simon vs. Lloyd, 2 Compton, Meeson, and 
Roscoe, 187. In Chitty on Contracts, page 767, it is stated: 
“Until the bill has been dishonored the remedy for the debt 
is suspended, whether the instrument were payable to the cred- 
itor only, or be payable to him or order, and is therefore nego- 
tiable.’’ But this is not correct. The bill must be a negotiable 
instrument to suspend the creditor’s right to sue. This point 
arose and was discussed in the recent case of James vs. Wil- 
liams, 15 Meeson and Welsby’s Reports, 828. The facts are 
set forth in the judgment which we shall give at length, and it 
will be found to bear out the assertion that it is necessary the 
bill of exchange should be negotiable in order to suspend the 
right of action for the consideration. 

The following is the judgment of Mr. Baron Alderson in the 
case of James ys. Williams, above referred to. His Lordship 
said :— 

“The counsel for the plaintiff in this case moved to enter 
the judgment non obstante veredicto, on the ground that the 
plea was bad. The plea stated that the defendant had deliv- 
ered to the plaintiff certain bills of exchange, amounting to 
more than the sum of £100, which was the amount of the bill 
of exchange for which the action was brought, and also amount- 
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ing to a large and sufficient sum for and on account of, among 
other things, the sum of money mentioned in the bill of ex- 
change in question. Now the rule which is laid down in Kears- 
lake vs. Morgan, 5 Term Reports, 513, and which has been 
confirmed in modern cases in this court, is, that when bills of 
exchange are stated to have been delivered for and on account 
of a promissory note in the declaration, or of any other sum of 
money in the declaration mentioned, that then it is to be taken 
as a conditional payment. But that the rule is confined to ne- 
gotiable instruments alone ; and it must appear on the face of 
of the plea that the plaintiff took an interest in the negotiable 
instrument. Now all that appears on the face of this plea is, 
that the defendant delivered these bills of exchange which are 
not stated to be negotiable for and on account of the debt in 
in the declaration. That is therefore no averment in the plea, 
which calls upon the defendant to show that these were negoti- 
able bills, and in the absence of that averment, or in the ab- 
sence of any averment which makes it necessary for the defend- 
ant, in case any issue had been taken upon it, to have proved 
that fact, the plea is bad in substance; and though we agree in 
the view which Mr. Williams took in his argument, that you 
must give to every averment in the plea a sense, if it contains 
abiguous words, which would make the plea good rather than 
bad, yet in this case there are no words tending to show that 
these bills of exchange were negotiable, and consequently there 
are no words to which that principle can apply. Wesay noth- 
ing upon the question, whether or not the other words in the 
plea on which Mr. Williams relied would have done; but we 
entertain grave doubts whether the averment of the bills of ex- 
change, amounting to a large and sufficient sum, would not be 
enough to have made the plea valid by treating the sufficiency 
as adequate to discharge ‘‘ not merely the debt in the declara- 
tion mentioned, but also the other things for on account of which 
they are alleged in the plea to have been given. Upon the 
whole, we think that the plea is bad in substance, and that the 
rule for entering the judgment for the plaintiff on the first issue 
non obstante veredicta must be made absolute.”’ 

When a creditor takes a bill of exchange, payable with inter- 
est, for a debt, it is conceived that the circumstances of interest 
being payable would render it impossible for the creditor to sue 
for the debt until the bill became due, as the transaction would 
amount to an agreement to give time in consideration of the 
payment of interest. The point has not, however, been de- 
cided. 

Another important consideration from receiving a bill is, how 
far the creditor may prejudice his right to recover the debt 
where he has by any conduct lost his remedy on the bill. Where 
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the creditor has taken the bill or note of a third person for the 
former debt, and, upon dishonor of the instrument, brings an 
action for such original debt, and the debtor shows at the trial 
that the bill or note was taken on account thereof, it is incum- 
bent on the creditor to prove those circumstances which obviate 
the effect of taking the bill, and revive the original demand.— 
See the statute of the 3 and 4 Anne, c. 9, s. 7. The circum- 
stances which will prevent the dishonor of the bill from reviving 
the right to sue for the consideration are the following :— 

Ist. That reasonable diligence has not been used to obtain 
payment from the acceptor or maker. Bridges vy. Berry, 3 
Taunton, 130. 

2d. That no notice of dishonor has been given in those cases 
in which the law requires notice of dishonor. 

3rd. That it is held by a third person. Cundy y. Marriott, 
1 Barnewell and Adolphus, 696. 

4th. That it is upon a wrong stamp. 

5th. That the creditor altered the bill, or did any other act 
which in law would discharge the parties to it. Aldersan vs. 
Langdale, 3 Barnewell and Adolphus, 660. 

In concluding these remarks, it should be stated that no 
laches can be imputed to the Crown: and, therefore, if a bill be 
seized under an extent before it is duc, the negleet of the offi- 
cer of the Crown to give notice of the dishonor will not dis- 
charge the drawer or indorsers. West on Extents, 28. 


Supreme Court of Pennsylvania. 
July Term, 1820—WNo. 6. 
JOHN FOY v. HENRY SIMPSON. * 


In this case the plaintiff, on 4th April 1820, issued a capias 
in case demanding bail in $5000, and the Sheriff returned the 
writ “C. C. and B. B.” On the 7th April, 1820, on motion 
of J. C. Lowber, Esq., a rule was granted to shew cause why 
the writ should not be quashed, defendant being a freeholder ; 
and rule to shew cause of action and why defendant should not 
be discharged on common bail. The plaintiff showed a judg- 
ment upon award of arbitrators against defendant, which was 
appealed from. In reply it was said that the value of defend- 
ant’s property was more than sufficient to pay that judgment 
= secure the plaintiff; besides, the judgment was appealed 

rom. 
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Gipson, J.—It is a lien on the land. 


Duncan, J.—We cannot receive testimony of the value of 
land encumbered by a judgment. 


The case of Fitler vs. Labraure, 18. & R., 365, was cited by 
defendant’s counsel, but the Court considered the language of 
the judges in that case as not warranted by the act of assembly. 


8th April, 1820, rule to shew cause why writ should not be 
quashed discharged, and rule to discharge defendant on common 
bail made absolute. 


Lowber, for Defendant. 
J. W. Condy, for Plaintiff. 


[*No perfect report of this case has appeared, although a 
brief abstract of it is to be found in Wharton’s Digest. The 
rules entered, and the order discharging one and making the 
other absolute, are taken from the record. The other facts of 
the case, including the remarks of the Judges, are given on the 
authority of a report of the case preserved by Edward D. In- 
graham, Esq., and furnished by him to the late Mr. Wharton. 

Ed. Am. Law Jour. ] 


The right of an occupant of a House to compel persons to leave 
GM , oa i 
the ground in front of t. 


David Vondersmith was before the Philadelphia Court on 
a writ of habeas corpus. He was charged with an assault 
and battery on Andrew Kee, the keeper of a hackney car- 
riage. The facts are, that Kee was standing in front of the 
United States Hotel, when he was ordered to leave by Mr. 
Sniden. The latter called the defendant to arrest him, which 
he did, and took him to the Mayor’s office. It was for this that 
the prosecution was brought.—Kee alleged that he went to the 
hotel to look for a gentleman who owed him money, and that 
he was not inside of the hotel. Judge Parsons said he would 
decide the question presented upon first principles, so that the 
rights of parties should be clearly understood. Every man owns 
the ground in front of his house. He has given to the public 
a right to pass and repass over it, but in all other respects it is 
as much his property as any other part of the premises. No 
one has a right to stand or carry on any business in front of 
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any man’s house, and if he is thus annoyed and notifies the 
party to leave and he don’t, he has a perfect right to use suf- 
ficient force to compel the offender to go. If such was not the 
law, a person might set up a fish stand under another's parlor 
window, or any other obnoxious business. A man keeps a pub- 
lic house to entertain strangers and travelers, and no one has a 
right to come about his premises to interfere with his custo- 
mers or guests. It has been held by the Court that men and 
boys have no right to collect at corners of streets. At the last 
term of the Court, in a case where arrests were made by an 
officer of persons who had collected around a house where an un- 
fortunate female who made a noise resided, it was laid down that 
the police had a right to disperse them.—When Kee was told 
to leave the place by the proprietor, he ought to have done so. 
His refusal to go gave the proprietor a right to take him by the 
collar and put him off the pavement, or call a public officer to 
do so, which was the wiser course. Vondersmith having done 
nothing but his duty, he was accordingly discharged from 
custody. 


Supreme Court of New York. 
WILLIAMS vy. SAFFORD. 
S. C. T Barbour’s Rep. 309. 


Private way—The grantee of a private way which has be- 
come impassable, cannot, without being a trespasser, go on the 
adjoining close, and thus pass around the obstruction. The 
rule is the same where the owner of the close, through which 
the private way passes, caused the obstruction; and it seems 
that the only remedy for the owner of the way is to remove the 
obstruction and to prosecute for damages. There is no distine- 
tion with respect to the right of passing extra viam, between a 
private way by grant and a private way ex necessitate, after 
the latter has once been selected and assigned. The same rule 
applies in the case of a private way by prescription. 

But a person travelling on a public high-way, which has be- 
come impassable, has a right to remove enough of the fences on 
the adjoining close, to enable him to pass around the obstruc- 
tion doing no unnecessary injury; but he becomes a trespasser 
if he tears away other fences, and tramples down the herbage in 
other parts of the close. 
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Medical Jurisprudence. 
[From the Medical Examiner. 


Cesarean Operation. By John Travis, M. D., of Mansfeld, 


Tennessee. 


The Cesarian Operation is a rare one, and, when performed, 
it has generally proved unsuccessful, more so in Europe than 
in America. 

In the year 1841, I was called to a lady aged 28 years, who 
was in Jabor with her third child, which could not be delivered 
in the ordinary way on account of malformation of the foetus. 
I performed the operation in the usual manner, and the mother 
and child are both living. 

The mode of operation is so well described by authors, and 
so generally understood by physicians, that a description here is 
deemed unnecessary. 

The case is briefly reported merely to show that it was successful. 

We have inserted the above communication, more for the sake 
of cautioning the younger members of the profession against 
the dangerous doctrine it inculcates, than for any merit it pos- 
sesses in itself. 

The author has stated that he performed what is confessedly 
one of the most dangerous operations in surgery, upon a woman 
having a well formed pelvis, (as witnessed by her two previous 
labors,) merely on account of an unnamed malformation of the 
foetus, and one too that did not compromise its life. 

We aver, and in this we are supported by the highest authori- 
ties, that no man has a right to perform this operation under 
any circumstances, unless it be clearly established that delivery 
per vias naturales is more dangerous to the mother than the 
abdominal section. 

CAZEAUX states “that the operation may be performed on 
the living female, whenever the natural passages through which 
the child has to pass are too narrow, or so obstructed, that a 
delivery by symphysiotomy, or the application of the forceps, 
is absolutely impossible ; and when the mutilation of the child 
itself, would not permit its extraction without exposing the 
mother to the greatest dangers.” 

Dr. Mrtas says,—‘I should be glad, in the most emphatie 
manner, to enter my protest upon the Records of Obstetrics, 
against the Cesarean operation being performed with any other 
view than those relative to the conservation of the mother, 
with the salvo always, that to save the child is great additional 
good fortune. I believe that he who performs the Cesarean 
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section upon views relative chiefly to the conservation of the 
foetus, flies in the face of the soundest doctrine ; and I cannot 
not understand how the conscience of such an operator should 
ever be appeased under the pungent reflections that must fol- 
low a death not rendered inevitable by the exigencies of the 
patient.” 

Dr. RAMsBoTHAM, in speaking on this subject, declares that 
“in the British Isles, out of nearly thirty operations, we only 
have three instances of recovery on record.” And further on: 
“The fact is not to be concealed, that in different parts of 
Europe, and especially in Catholic countries, has the operation 
many times been had recourse to, under circumstances in which 
no British practitioner would have considered himself warrant- 
ed in proposing it; where indeed there has existed sufficient 
available space in the pelvis to admit of the extraction of the 
foetus per vias naturales.’’ And in a note he says: “It would 
be unfair to adduce in confirmation those cases in the latter 
half of the sixteenth century, the second, third, fifth and sixth 
of Rousset, which came under his own observation, and the 
ninth of Caspar Bauhine all which women brought forth live 
children, per vaginam subsequently, even if they are correctly 
reported; because they belong to the age of barbarous surgery.” 
And still further on he says: ‘ In Britian we never substitute 
it for craniotomy by choice, but only have recourse to it when 
no other mode of delivery is practicable.” p. 263. 

VELPEAU says, p. 506—‘“ It may be stated, therefore, that 
up to the present day, the Cesarean operation has proved fatal 
in at least one out of five cases, and that Tennon was mistaken 
in asserting that since the time of Bauhine, it has been per- 
formed at the Hotel Dieu on seventy women, who recovered. 
By the report of J. Burns and 8. Cooper, it appears that not a 
single well attested case of its successful performance has oc- 
curred in Great Britian, although the number of operations 
amount to fifteen or twenty. I think these details will suffice 
to exhibit the operation to young practitioners in all its impor- 
tance, and to prevent them from resorting to it in any case, 
save when the necessity is absolute. 

Goocn declares that ‘the operation is performed only when 
the deformity of the pelvis is so great, that even after preforat- 
ing the head and removing the bones of the cranium there is 
not sufficient space for the extraction of what remains of the 
child.” p. 214. 

These authorities, hastily collected, are in our opinion suffi- 
cient to establish the danger of the operation, and to dissuade 
any one from undertaking it, except under the circumstances 
pointed out. But putting out of the question, the danger of 
them other, it should be remembered that the safety of the child 
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is also compromised, for the most stubborn advocates of the 
Cesarean section are forced to acknowledge that they are not 
always fortunate enough to extract a living child, even when 
the operation is performed at the time of their own selection. 
And even should the child survive, can it fill the void which is 
almost certain to be created by the death of its parent ? 

If we have censured the author of the above report unjustly, 
we can only plead in justification, the meagre details with which 
we are furnished ; but as it now stands, we are compelled, both 
on the ground of humanity and scientific surgery, to enter our 
protest against the operation as unwarrantable, and our caution 
lest others should “ go and do likewise.”"—Ep. EXAMINER. | 


Death of Judge Burnside. 


Died, on Tuesday the 25th March, 1851, at the residence of 
his son-in-law, William E. Morris, Esq., in Germantown, Hon. 
THOMAS BURNSIDE, one of the Associate Justices of the 
Supreme Court of Pennsylvania. He received, through along 
life, many marks of public confidence. He was elected to Con- 
gress, appointed President of a Northern Judicial District— 
resigned and returned to the practice of his profession—was 
elected to the Senate of Pennsylvania, and presided as Speaker 
of that body. Upon the elevation of the late Judge Huston, 
from a Presidency in the Common Pleas to an Associate Jus- 
tice of the Supreme Bench, the deceased was appointed to fill 
the place thus vacated of President of the Judicial District com- 
posed of the counties of Huntingdon, Centre and Mifflin. In 
1841 he was transferred from this district to that composed of 
the counties of Bucks and Montgomery, and in 1845 he was 
appointed to the Bench of the Supreme Court. — 

When at the Bar, the deceased was distinguished for his 
thorough acquaintance with the land law of the State, and for 
his efficiency as an advocate. He was a sound lawyer, and, 
until enfeebled by infirm health, was distinguished as an ener- 
getic and able Judge. He leaves behind him, as a consolation 
to his surviving relatives and friends, the rich legacy of an un- 
blemished reputation for integrity in the discharge of his offi- 
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cial duties. We believe that it may truly be said of Judge 
Burnside, that his judgments were unbiased by friendship or 
enmity, and that he was never deterred by the fear of conse- 
quences to himself, from doing what he believed to be right.— 
We knew him well and can bear testimony to the noble gener- 
osity and great ability displayed in his practice when at the 
Bar. In the day of his prime he had no superiors in profes- 
sional ability. 


Fugitive Slave Law. 


We have received an interesting charge, delivered by the 
Hon. SAmueL NELSON, one of the Judges of the Supreme Court 
of the United States, presiding at the Circuit Court for the Dis- 
trict of New York, giving a construction to the act of Congress 
of 18th Sept. 1850, relative to fugitives from labor. Thehigh 
reputation of Judge Nelson, his residence in a Northern state, 
having been formerly Chief Justice of New York, and the high- 
ly interesting subject discussed in the charge; will secure for it 
the most respectful consideration. It came too late for inser- 
tion in the present number; but shall appear in the June num- 
ber of this Journal. 


NEW PUBLICATION. 


Rerorts or Cases in Law and Equity in the Supreme Court of the State of 
New York. By Otitver L. Barsour, Counsellor at Law. Vol. 7. Publish- 
ed by Gould, Banks & Gould, Albany: and Banks, Gould & Co., New York. 


1851. 

This volume contains the decisions of the Supreme Court of New York, from 
the 3d July 1849, to the 12th January 1850, inclusive. The cases are inter- 
esting and many of the decisions display a degree of research and ability which 
is quite creditable to the Judges who preside in that tribunal, and calculated 
to secure the respect and confidence of the legal profession in the United States, 
The book is published in excellent style. 


Vindictive Damages—The essay on Vindictive damages will 
appear in due time. 











